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PART 1 INTRODUCTION 

1.1. Purpose and structure of these representations 
 

1.1.1. These Written Representations are submitted in pursuance of rule 10(1) of the 

Infrastructure Planning (Examination Procedure) Rules 2010 (‘ExPR’) in relation to 

an application under the Planning Act 2008 for a Development Consent Order 

(‘DCO’) for Tilbury2: the proposed port terminal at the former Tilbury Power Station 

(‘the Project’)  submitted by Port of Tilbury London Limited (‘the Applicant’) to the 

Secretary of State.  

 

1.1.2. Natural England has already provided a summary of its principal concerns in its 

Relevant Representations, submitted to the Planning Inspectorate on the 8th of 

January 2018.  This document comprises an updated detailed statement of Natural 

England‘s views, as they have developed in view of the common ground discussions 

that have taken place with the Applicant to date.   These are structured as follows:  

a. Section 2 describes the conservation designations, features and interests 

that may be affected by the Project and need to be considered. 

b. Section 3 comprises Natural England’s submissions in respect of the issues 

that concern it.  This submission cross-refers to, and is supported by, the 

evidence contained in the Annexes. 

c. Section 4 is a dedicated section answering the Examining Authority’s 

written questions which were asked on the 27th of February 2018, cross-

referenced to the rest of this document.   

d. Section 5 provides a summary of Natural England’s case. 

e. The Annexes contain evidence referred to in the main body of these 

Representations. 

1.1.3. A number of abbreviations and acronyms will be used in these Representations.   

These will be introduced where they first appear in the text but for ease of reference, 

a list of abbreviations is provided in Annex A. 

2. SUMMARY 
 
2.1. Summary and update on the Statement of Common Ground 

The Examining Authority will be aware of Natural England’s principal concerns 
regarding the Tilbury2 Nationally Significant Infrastructure Project (‘NSIP’) as set 
out in our Relevant Representation dated 8th January 2018. These are broadly as 
follows: 
 

 Impacts to terrestrial invertebrates of national significance 

 Impacts to the Thames Estuary & Marshes SPA and Ramsar site, and 
component Mucking Flats & Marshes Site of Special Scientific Interest SSSI  

 Absence of EIA cumulative & HRA in-combination assessments.  

 Impacts to licensable protected species 

 Impacts on marine interests 
 

In summary of our position, Natural England remains of the view that the 
development, as currently submitted to the Examining Authority, does not represent 



 

sustainable development as required by the National Policy Statement for Ports, and 
subsidiary policy including the National Planning Policy Framework (including the 
current consultation draft). Our main concern relates to the proposed direct impact 
on large areas supporting terrestrial invertebrates and their habitats which are 
regarded by both ourselves and the developer to be of national nature conservation 
importance, and for which an agreed package of mitigation and compensation has 
yet to be submitted to the Examination for consultation. Natural England’s view is 
that parts of the proposed development site hold unique habitats which arguably are 
irreplaceable (in particular the Lytag site), and for which we will consider designation 
as a Site of Special Scientific Interest (SSSI), consistent with our duties as statutory 
nature conservation adviser to the Government.  
 
We also have remaining concerns regarding indirect impacts to non-breeding birds 
using habitats at the foreshore which have a functional linkage to the Thames 
Estuary & Marshes Special Protection Area (SPA) and Ramsar site. At the time of 
writing, we are expecting additional bird survey data for February and March 2018 
to be submitted, and will review this in due course. In our view, the Habitats 
Regulations Assessment should be updated to include assessment of a fuller range 
of impact pathways than have currently been included. Additional comments are 
supplied with respect to other nature conservation features, including lichens, 
vascular plants, and licensable protected species.  
 
For both of these concerns, we consider that EIA cumulative and HRA in-
combination assessments are required with relevant projects, in order to adequately 
assess impacts. Please note, however, that Natural England is in ongoing active 
dialogue with the applicant over all outstanding matters, and whilst in our view 
significant progress is still required at this site to address these concerns, we 
anticipate further conversations to make progress on these matters. In our view, 
further work is needed on the scheme to demonstrate compliance with the mitigation 
hierarchy, of which avoidance of impacts (in this case to nationally important 
invertebrate assemblages) is of greatest relevance. As it stands however, Natural 
England cannot yet support the proposal as an example of sustainable development. 

 



 

3. CONSERVATION DESIGNATIONS, FEATURES AND INTERESTS THAT COULD 

BE AFFECTED BY THE PROPOSED PROJECT 

The following is a brief summary of the interest features of the relevant designated areas of 

concern in this matter. Designation citations and maps are included in Annexes B and C. 

3.1. International conservation designations 
 

Thames Estuary and Marshes Special Area of Protection (‘SPA’)  - Site area: 4802.47 
hectares 
 
The detailed citation informationcan be found in Annex C. 
 
Qualifying Features:  
A082 Circus cyaneus; Hen harrier (Non-breeding)  
A132 Recurvirostra avosetta; Pied avocet (Non-breeding)  
A137 Charadrius hiaticula; Ringed plover (Non-breeding)  
A141 Pluvialis squatarola; Grey plover (Non-breeding)  
A143 Calidris canutus; Red knot (Non-breeding)  
A149 Calidris alpina alpina; Dunlin (Non-breeding)  
A156 Limosa limosa islandica; Black-tailed godwit (Non-breeding)  
A162 Tringa totanus; Common redshank (Non-breeding)  
Waterbird assemblage 
 
Thames Estuary and Marshes Ramsar  
The qualifying features of the Thames Estuary and Marshes Ramsar are also qualifying 
species of the Thames Estuary and Marshes SPA. Therefore our advice relating to the SPA 
is equally applicable to the Ramsar. 

 

3.2. National conservation designations 
 
Mucking Flats and Marshes Site of Special Scientific Interest (‘SSSI’) – Site Area: 
312.7149 hectares 
 
Mucking Flats and Marshes comprise of an extensive stretch of the Thames mudflats and 
saltmarsh, together with seawall grassland. The saltmarsh is dominated by sea couch and 
sea purslane, and to seaward has patches of the nationally scarce golden samphire. Other 
nationally scarce plants present are Borrer`s saltmarsh grass, sea barley and slender 
hare`sear. The sea wall is dominated by sea couch, cocks foot, wild carrot and prickly ox 
tongue. The saltmarsh has a high invertabrate interest, which includes the rare spider 
Baryphyma duffeyi. The mudflats form the largest intertidal feeding area for wintering wildfowl 
and waders west of Canvey Island on the north bank of the Thames. Ringed plover occur in 
internationally important numbers, with nationally important numbers of Avocet, Black tailed 
godwit, Dunlin, Grey plover and Shelduck. Part of this SSSI is within the Thames Estuary and 
Marshes Special  Protection Area and Ramsar site. 
 
Notified Features 

 Aggregations of non-breeding birds - Black-tailed Godwit, Limosa limosa islandica  

 Aggregations of non-breeding birds - Dunlin, Calidris alpina alpina  

 Aggregations of non-breeding birds - Grey Plover, Pluvialis squatarola  

 Aggregations of non-breeding birds - Redshank, Tringa totanus  

 Aggregations of non-breeding birds - Ringed Plover, Charadrius hiaticula  

 Aggregations of non-breeding birds - Shelduck, Tadorna tadorna  

 Invertebrate assemblage 



 

 

3.3. European Protected Species 
 
The Conservation of Habitats and Species Regulations 2017: Schedule 2 Species – 
European Protected Species of Animals. EC Habitats Directive (Council Directive 
92/43/EEC) Annex 2/4 species. 
 
Bats, Typical (all species) Vespertilionidae 
 

3.4. Nationally Protected Species 

 
Water Vole – Schedule 5 species under the Wildlife and Countryside Act 1992 (as amended) 
Badgers – The Protection of Badgers Act 1992 (as amended) 
 

3.5. Non-designated interests and features of concern 
 
The invertebrate assemblage of the Tilbury 2 site is agreed with the applicant to be 
measureable as of national importance on the basis of the 2007, 2016 and 2017 datasets 
and by reference to the geographic terms of reference set out by the Chartered Institute of 
Ecology and Ecological Management (‘CIEEM’) in the 2016 Ecological Impact Assessment 
(‘EIA’) Guidelines. 
 
The 2017 invertebrate report which underpins the Environmental Statement (‘ES’) identifies 
that the area that will be lost to development is ‘of high conservation importance for 
invertebrates in a national context’. Ten species listed under section 41 of the Natural 
Environment and Rural Communities Act 2006 (a list of the living organisms and types of 
habitat which in the Secretary of State's opinion are of principal importance for the purpose 
of conserving biodiversity, for which steps should be taken as appear to the Secretary of 
State to be reasonably practicable to further the conservation of the living organisms and 
types of habitat included) were identified in the 2016 and 2017 surveys. These were as 
follows: 
 

 Planthopper Ribautodelphax imitans  

 Sea Aster Bee Colletes halophilus  

 Five‐banded Weevil‐wasp Cerceris quinquefasciata 

 Brown‐banded Carder‐bee Bombus humilis 

 Shrill Carder‐bee Bombus sylvarum  

 Picture‐winged Fly Dorycera graminum  

 Wall butterfly Lasiommata megera 

 Small Heath butterfly Coenonympha pamphilus 

 Garden Tiger moth Arctia caja 

 Cinnabar moth Tyria jacobaeae 
 
A further five were recorded in or near to the survey area in 2007: 
 

 Saltmarsh Shortspur beetle Anisodactylus poeciloides 

 Hornet Robberfly Asilus crabroniformis  

 Red‐shanked Carder‐bee Bombus ruderarius  

 Black‐headed Mason‐wasp Odynerus melanocephalus  

 Four‐banded Weevil‐wasp Cerceris quadricincta 
 
The ES chapter 10 Ecology at paragraph 10.295 summarises the headline findings, 
including 159 “key species” (of a total of 1,397), of which 31 were rare species (having rare 



 

or threatened conservation status). Natural England’s specialist assessment of the 
invertebrate interest at the Tilbury2 proposed development site is that the overall 
assemblage could be considered to be of sufficient quality to meet the designation 
requirements of a SSSI. In particular, we regard the Lytag site, and the broader 
invertebrate survey area referred to as “The Rest” to represent the highest quality areas. 
However, it should be noted that other parts within the red-line boundary also represent 
areas of elevated importance, such that their relative quality compared to the Lytag and “The 
Rest” should not be over-looked.  
 
In addition to the above listed individual species of conservation priority (s41 species), 
several have historically been found on the site but not re-found in recent surveys (including 
notably Scybalicus oblongiusculus which although not re-found there is no particular reason 
it will have become extinct on this site). 
 
Natural England is aware that there are two Local Wildlife Sites within the site boundary and 
open mosaic priority habitats listed under section 41 of the Natural Environment and Rural 
Communitees Act 2006. Natural England does not hold locally specific information on local 
sites and recommends further information is obtained from appropriate bodies such as the 
local records centre, wildlife trust, geoconservation groups or recording societies (e.g. 
http://www.essexwtrecords.org.uk/). 
 



 

4. NATURAL ENGLAND'S CONCERNS AND ADVICE 

4.1. The principal issue 
 

4.1.1. Natural England identified the following main issues in its Relevant Representations: 

a. Potential impacts upon terrestrial invertebrates 

b. Potential impacts on internationally designated sites and their qualifying 

species  

c. The Habitats Regulations Assessment (‘HRA’) in combination 

assessment and the Environmental Impact Assessment (‘EIA’) cumulative 

assessment  

d. Potential impacts upon lichen communities 

e. Potential impacts upon licensable protected species 

f. Potential impacts upon marine interests 

g. Planning policy: National Planning Policy Framework (‘NPPF’) 

consultation draft 

 

These issues will be discussed in corresponding sections below along with any 

updates on the progress or resolution of issues. 

 

4.2. a. Potential impacts on terrestrial invertebrates 
In our Relevant Representation, Natural England provided summary data on the 
invertebrate species and assemblages of note that would be directly impacted by 
the proposed development.  
 
Description of the Value of Component Parts of the Site 
Overall, with respect to the survey areas from the 2017 invertebrate report (in 
particular figure 3 of this report illustrating the subsites within the wider survey 
area), the Lytag site is the most important single area, but “The Rest” is of broadly 
equivalent value (i.e. nationally important), followed by the Tilbury corridor, and 
finally the Tilbury Centre areas. The associated habitats of importance to 
invertebrates are grassland communities, in particular F111 (“bare sand and chalk” 
assemblage within the “short sward and bare ground” habitats of the “open 
habitats” broad biotope) and F112 (“open short sward” within the same habitat 
category as F111). More specifically, and mindful of the datasets which span ~10 
years, our view is that the Lytag site has retained its overall value, albeit with some 
limited decline in condition.  
 
The Lytag site still supports impressive fauna, and as part of the brownfield 
network mapped out by Buglife in the past (see later reference), adds a valuable 
contribution. The role of brownfield in supporting a number of bumblebees is well 
known, and the populations of Bombus humilis and B. sylvarum, as well as the 
more “common” Bombus species  add up to an important pollinator group. The 
presence of a number of s41 taxa on these brownfields further adds to the site’s 
credentials.  
 
“The Rest” is of a very good standard. It holds a good fauna with a good 
conservation status spread, and the grassland fidelity index is comparable with 
Lytag. In assemblage terms, it is the key resource on the site. The Rest is 
substantially larger and spatially less well defined, and consequently it is unclear 
how extensive it really is, and what resources it can bring to the overall site. The 



 

invertebrate survey reports do not state how much survey effort was placed where 
and when, so there is only limited value in  comparing survey areas, however if The 
Rest is added to Lytag, the combined invertebrate resource becomes impressive, 
and could be even better with some bespoke management.  
 
The Tilbury Corridor sampling area indicates a wetland bias which is something 
that is scarce across the wider site. The most recent data shows that this area 
remains important for invertebrates, and whilst this continued to demonstrate that 
the wetland interest is only of generic quality, the brownfield resource it holds 
moves it into third place with respect to its assemblage representation. 
 
The Tilbury Centre seems to have suffered disproportionally between the survey 
periods, and these losses may be a function of its relatively small size or nature of 
the habitat it holds, but could equally well point to contributory losses from 
elsewhere on the site. Since none of these sites are at all isolated for many taxa, 
localised habitat degradation may well have impacts elsewhere on the site. Without 
management it looks like this site will decline further. 
 
 
Background to Invertebrate Interest of the Thames Gateway 
It is important that the Examining Authority views this nationally important 
biodiversity interest in some geographic and historical context. For some years, the 
importance of the Thames Estuary to invertebrate assemblages has been 
recognised with conservation efforts and research directed accordingly.  
 
In summary, environmental conditions combine here to form favourable conditions 
for invertebrate communities of elevated importance, including being one of the 
driest parts of the country, with frequent soil water deficit in the months of May 
through to August. In summer these areas are also among the warmest parts of the 
country with high levels of sunshine. The predominant southerly aspect rising from 
the northern Thames shoreline, the presence of relict “Thames terrace” grasslands 
with a free-draining substrate, and a conglomeration of formerly developed 
brownfield sites with highly variable habitats provide many suitable habitats in 
which invertebrate assemblages can flourish. These include sites with artificial 
substrates such as sands, gravels, dredging, pulverished fuel ash (‘PFA’), former 
quarries, former railway sidings, as well as remnants of more natural habitats such 
as grazing marsh, and coastal borrow-dykes.  
 
The very nature of the substrate deposits on many of these sites (such as exposed 
sand in quarries, PFA dumps, tailings, river dredgings, composite industrial debris) 
mean that vegetation finds it hard to establish and so the habitat is dominated by 
low vegetation and much “bare” ground. It is the range and transitions between the 
two that give so many opportunities for invertebrates, in additional to the increased 
opportunities for nest or burrow construction, shelter, and exposure to large 
amounts of warming sunlight. 
  
Such conditions are now very rare in “natural” situations and only found on the 
better managed heathlands and chalk grasslands, as well as soft rock and 
slumping earth cliffs. As such, the open mosaic habitats that develop on 
brownfields have an important role to play in the conservation of a range of rare 
species and a number of important invertebrate assemblages. 
In recognition of this conservation potential, and combined with growing re-
development pressures, a partnership project between English Nature and Buglife 



 

known as All of a Buzz in the Thames Gateway1 undertook survey work and 
produced alert maps of sites to indicate high value invertebrate sites to ensure 
local planning authorities  would alert developers to this important interest, which 
sought to ensure that they were effectively assessed and mitigated.  Many of these 
sites were however lost to development, and the continued regeneration of 
strategic areas of the Thames Estuary has exacerbated the cumulative impacts to 
this priority biodiversity resource at a landscape scale.  
 
Throughout this time, research was progressing and additional data collected 
which enabled the conservation community to place sites of elevated importance 
more accurately within local, regional, and national contexts. Natural England has 
developed invertebrate assemblage analysis tools to interrogate site quality to a 
much finer degree of precision, and to more accurately compare site with site. We 
now understand much better the unique contribution that several of these sites 
make to the overall resource of the Thames Gateway, such that it should not be 
thought that one brownfield invertebrate site is much the same as the next. Sites 
can now be shown to be statistically distinct from one another, and placed in a 
more refined context.  
 
Our analysis for the Tilbury2 NSIP has involved the analytical tool Pantheon2, a 
database tool developed by Natural England and the Centre for Ecology & 
Hydrology to analyse invertebrate sample data. The analyses supported by 
Pantheon improve our understanding of the resources and structures used by 
invertebrates within the sample locations and aid their conservation. 
 
Users import lists of invertebrates (called “samples”) into Pantheon, which then 
matches the species to the preferred name in the UK Species inventory3 before 
analysing the sample, attaching associated habitats and resources4, assemblage 
types5 (adapted from the ISIS, habitat fidelity scores6 and other information against 
them. The analysis then displays a lot of this data as numerical scores7. This 
information can be used to determine site quality by revealing whether the species 
list is indicative of good quality habitat, inform on species ecology and assist in 
management decisions by revealing the key ecological resources. Pantheon also 
helps to establish a shared terminology for describing invertebrate interest which 
will greatly augment invertebrate nature conservation. 
 
Furthermore, in recent months, Natural England has become aware of several 
other NSIP projects at various stages of development, including the Tilbury Energy 
Centre (currently at pre-application stage), the Lower Thames Crossing (‘LTC’) 
(currently at EIA scoping stage), and a further  NSIP project immediately proximal 
to the Tilbury2 site (also at pre-application stage).  The cumulative effect of these 
projects presents a significant threat to the remaining invertebrate resource of the 
Tilbury area, and which, in our view, would benefit from a holistic approach to 
development via a strategic solution, which initially would be well served by 
appropriate EIA cumulative impact assessment (see below).  
 

                                                           
1 https://www.buglife.org.uk/campaigns-and-our-work/habitat-projects/all-buzz-thames-gateway 
2 http://www.brc.ac.uk/pantheon/ 
3 http://www.nhm.ac.uk/our-science/data/uk-species.html 

4 http://www.brc.ac.uk/pantheon/content/habitats-and-resources 
5 http://www.brc.ac.uk/pantheon/content/isis 
6 http://www.brc.ac.uk/pantheon/content/habitat-scores 
7 http://www.brc.ac.uk/pantheon/content/scoring-systems 

https://www.buglife.org.uk/campaigns-and-our-work/habitat-projects/all-buzz-thames-gateway
http://www.brc.ac.uk/pantheon/
http://www.nhm.ac.uk/our-science/data/uk-species.html
http://www.brc.ac.uk/pantheon/content/habitats-and-resources
http://www.brc.ac.uk/pantheon/content/isis
http://www.brc.ac.uk/pantheon/content/isis
http://www.brc.ac.uk/pantheon/content/habitat-scores
http://www.brc.ac.uk/pantheon/content/scoring-systems


 

In this context, the data presented within the applicant’s Environmental Impact 
Assessment, which has been analysed by Natural England, has identified the 
assemblage on this site as being of national significance, and both Natural England 
and the developer are in agreement over the significance (in EIA terms) of this 
resource. The Examining Authority should therefore be aware that, consistent with 
its duties, Natural England must consider such a site for notification as a Site of 
Special Scientific Interest (SSSI). We have advised the applicant that, in view of 
the data arising from the submission of this project, Natural England is required to 
consider SSSI notification for parts of the proposed development site. We regard 
the invertebrate assemblage of the Tilbury2 site (and its subsections as described 
above) as being demonstrably distinct from other sites in the Thames Estuary, and 
therefore within scope for SSSI notification in its own right. The guidelines for the 
selection of biological SSSIs are available on the Joint Nature Conservation 
Commitee ('JNCC') website8, however please note that these are subject to 
revision, with the updated version expected shortly (current timeframe March 
2018).  
 
Progress with the Invertebrate Mitigation / Compensation Package 
As reported in our Relevant Representations, Natural England has engaged with 
the applicant in several meetings around the nature conservations aspects of the 
project, however we have been unable to meaningfully advise either them or the 
Examining Authority on the adequacies of invertebrate mitigation, as no details 
have been made available to us of the off-site compensation proposals (albeit we 
understand that several options have been or are being pursued). In view of the 
lack of progress in this regard, and mindful of the above SSSI qualities of the area, 
we have recently met with the developer at a senior level to discuss our concerns 
on Friday 16th March 2018, with a view to working with them to consider a 
development proposal which could be regarded as sustainable development 
(consistent with the requirements of both National Policy Statement (‘NPS’) for 
Ports and the NPPF.  
 
The minutes of that meeting will be available to the Examining Authority in due 
course, however Natural England has advised the applicant that in our view, 
revisions should be made to the project to enable an improved scheme with 
demonstrable adherence to the mitigation hierarchy required by EIA and endorsed 
by the CIEEM9– of avoidance as a first principal, then mitigation, and compensation 
only as a last resort. Whilst we recognise the objective of the applicant to maximise 
economic profitability of their proposal, we are not yet satisfied that efforts to avoid 
the highest quality areas of the development site are proportionate to the nationally 
significant nature conservation interests found within it.  
 
At the meeting, the developer updated us on progress with a variety of off-site 
compensation options, and whilst one of these appears to have a higher certainty 
of delivery than we have seen to date (a site near Paglesham), we have advised 
that this location is both unsuitable and inappropriate for brownfield invertebrate 
compensation (noting initially both proximity concerns – at ~30km from the donor 
site – and lacking an appropriate environmental context), and note that it would be 
largely used for reptile translocation and coastal grazing marsh compensation. We 
understand that a number of other options are being actively pursued by the 
applicant, and we are willing to discuss these further with them as required, 
however at the time of submitting these Written Representations, we remain of the 

                                                           
8 http://jncc.defra.gov.uk/page-2303 
9https://www.cieem.net/data/files/Website_Downloads/Guidelines_for_Ecological_Impact_Assessment_2015
.pdf 

http://jncc.defra.gov.uk/page-2303
http://jncc.defra.gov.uk/page-2303
https://www.cieem.net/data/files/Website_Downloads/Guidelines_for_Ecological_Impact_Assessment_2015.pdf


 

view that no appropriate conservation outcome for terrestrial invertebrates has yet 
been presented to us or the Examining Authority which lends confidence in both 
ecological and procedural deliverability (including long-term in-perpetuity 
monitoring and management arrangements). We would however acknowledge a 
tone of open dialogue and look forward to progressing discussions on a number of 
options as the examination progresses.  
 
In terms of possible SSSI notification therefore, Natural England advises the 
Examining Authority and the developer that we will continue to consider this as one 
of a number of options available to us, in seeking to achievely a sustainable 
development solution in this location. 
 
b. Potential impacts on internationally designated sites and their qualifying 
species 
Natural England agrees with the HRA that Thames Estuary and Marshes SPA and 
Ramsar are, in our opinion, the only internationally designated sites that are likely to 
be affected by the proposal. 
 
It is our advice that a likely significant effect cannot be ruled out either alone or in 
combination at this stage. 
 
The following detailed comments relate to the submitted ‘ES Appendix 10.O: Habitat 
Regulations Asessment (HRA) Report. Document Ref: 6.2 10.O.’ 
 
Paragraph 4.5.2 states: 
 
‘4.5.2 - In respect of [cited species of] birds making use of (predominantly intertidal) 
habitats for feeding that are closer to the Tilbury 2 site than the designated 
SPA/Ramsar boundaries], the assumption can readily be made that such species 
will to a greater or lesser extent form part of or at least interchange with the 
nationally or internationally significant numbers that underpin the SPA/Ramsar 
designations and thence significant effects on them (for example from 
displacement) even outside the designated area could give rise to indirect 
significant effects within the designated sites, potentially up to and including threats 
to the continued sustainability of the key populations and thus site integrity.’ 
 
Natural England is broadly happy with the above statement subject to the 
interpretation of ‘including threats to the continued sustainability of the key 
populations and site integrity’ adequately assessing whether the affected area is 
necessary to maintain or restore favourable conservation status (see Annex D - 
David Tyldesley & Associates et al 2016, notably page 9), which states:   
 
‘Supporting habitat in areas beyond the boundary of a SAC10 or SPA which are 
connected with or ‘functionally linked’ to the life and reproduction of a population for 
which a site has been designated or classified should be taken into account in a 
Habitats Regulations Assessment. However, that assessment will need to 
determine how critical the area may be to the population of the qualifying species 
and whether the area is necessary to maintain or restore the favourable 
conservation status of the species. Effects which would not be acceptable within 
the boundary of a European site may or may not be acceptable if they occur on 
functionally linked land or sea.’ 
 

                                                           
10 Special Area of Conservation (see Annex A: List of Abbreviations under SAC) 



 

For the avoidance of doubt Natural England is also broadly satisfied with section 
4.5.3 of the HRA which states: 
 
‘4.5.3 - In respect of populations of cited plant and invertebrate species relevant to 
the Ramsar Site but outwith the designation boundary and closer to the Tilbury 2 
site, interrelationship with the Ramsar Site populations cannot be assumed so 
readily. However, the restricted distribution of such species and their specialist 
habitat requirements indicate that the health of populations outside of the 
designated site is very likely to have at least some degree of functional linkage to 
the health of the populations within it (for example in performing a role in genetic 
flow and exchange). These extra-boundary populations thus also fall to be 
considered in the HRA process.’ 
  
With reference to Chapter 5 of the HRA, Natural England sets out our advice about 
potential impacts in two sections. Section 1 lists relevant potential impacts that do 
not appear to have been covered within the HRA. Section 2 lists potential impacts 
that have been included within the HRA, but require additional advice from Natural 
England to ensure the HRA adequately meets the Habitats Regulations 
requirements for the Thames Estuary & Marshes SPA and Ramsar site.  
 
Section 1 - Additional potential impacts  
 
Invasive Non-Native Species – Construction works and Port operations have the 
capacity to introduce invasive non-native species that could potentially impact on 
Thames Estuary and Marshes SPA and Ramsar site features and the habitats that 
support them. Natural England acknowledges there is information within the ES but 
advises this should also be addressed within Section 5 of the HRA to specifically 
address the Habitats Regulations requirements.      
 
Construction Waste and Pollutants – The construction activities within the 
development footprint have the capacity to introduce or mobilise environmental 
contaminants via a range of activities (eg, elevated construction dust; increased 
quantity and affected quality of surface water run-off; use or application of non-
biodegradable toxic chemicals, etc) to potentially impact on the Thames Estuary 
and Marshes SPA and Ramsar site. Natural England acknowledges the information 
within the ES and the Construction Environment Management Plan (‘CEMP’), 
however we recommend the potential impacts to the SPA and Ramsar site features 
and proposed mitigation are separately addressed within the HRA to ensure the 
CEMP has an appropriate framework of reference to demonstrate compliance with 
the Habitats Regulations.  
 
Operational Waste and Pollutants – The Port operations enabled have the 
capacity to increase and alter water discharges to the Thames which may 
potentially impact on the functionally-linked habitat. They also have the capacity to 
introduce or mobilise contaminants via a range of activities (eg, surface run-off 
from increased vehicle movement, operational spillages). Natural England 
acknowledges the information within the ES and the Operational Management Plan 
(‘OMP’), however we advise the potential impacts to the SPA and Ramsar site 
features and proposed mitigation are separately addressed within the HRA to 
ensure the OMP has an appropriate framework of reference to demonstrate 
compliance with the Habitats Regulations.    
 
Section 2 - Points of detail about potential impacts listed within HRA with reference 
to paragraphs  
 



 

Natural England broadly welcomes the following sections of Chapter 5 but there 
are points of detail within the descriptions of potential impacts that require our 
additional advice to ensure the HRA adequately meets the Habitats Regulations 
requirements for the Thames Estuary & Marshes SPA and Ramsar site. These are 
set out below with reference to the relevant section of the HRA. 
 
Natural England advises that reference to ‘the European Site’ in Chapter 5 should 
be interpreted as Thames Estuary & Marshes SPA and Ramsar site. 
 
Water and/or sediment quality 
‘5.1.5 - The construction of new and/or expanded marine structures and associated 
capital and maintenance dredging has the potential to influence water quality within 
the Thames, both in terms of suspended sediment loads and through the risk of 
mobilising any contaminants currently bound in sediments. Redistribution of 
contaminants in this way could result in contamination affecting habitats within the 
European Site’ and Functionally-linked habitats ‘via sediment transport and re-
deposition or could increase the bioavailability (e.g. to aquatic organisms) of 
contaminants, causing potential effects on cited interest features further up the 
food chain (biomagnification) or even via direct toxicity.’   
 
Natural England considers that this section requires additional text (as illustrated in 
bold above) to confirm the need to consider impacts on Functionally-Linked 
habitats. 
 
Disturbance – shipping 
‘5.1.6 - Increased shipping traffic’ and/or any significant operational changes 
(eg, changes in size, type, movement or duration of associated waterborne 
vessels) ‘generated by the expanded port, once operational, will generate 
additional movements along shipping lanes proximal to the European Site and 
could exacerbate any current disturbing effect that shipping traffic has on cited 
fauna such as birds.’  
  
Natural England advises that the proposed development is not only likely to 
increase shipping traffic in this area but also alter current shipping operations in the 
river as described in the additional bold text above.   
 
Disturbance - noise and lighting 
‘5.1.7 - The attenuating effect of distance means that there is assessed to be no 
scope for significant disturbance effects from these sources to act directly on the 
European Site in respect of noise generation or lighting emissions from the site 
itself. There is assessed to be greater potential for noise and lighting associated 
with increased’ and potential operational changes to ‘shipping traffic along 
shipping lanes proximal to the European Site to affect cited fauna such as birds.’ 
 
Natural England advises that the proposed development is not only likely to 
increase shipping traffic in this area but also alter shipping operations in the river at 
this location, as described in the additional text proposed for section 5.1.6 above.   
 
Impacts with the potential to give rise to effects on functionally linked 
features 
‘5.2.1 - The marine elements of the Tilbury2 project site include representations of’ 
intertidal habitats including ‘saltmarsh, and mudflat’ and shingle/cobble beach 
‘that are a continuation of habitats present within and integral to the European Site. 
The potential for impacts on these to have implications for the European Site lies 
mainly in the scope for impacts on associated fauna and flora that represent an 



 

integral part and/or extension of the populations for which the European Site is 
designated. Principal amongst these are wading birds and waterfowl, where they 
use these habitats closer to the Tilbury2 site, but also the populations of cited 
insect and plant taxa which may form part of or an important outlier to local 
metapopulations that are important for reasons such as genetic exchange and/or 
providing a failsafe against localised extinctions.’ 
 
Natural England is content with this text providing the statement ‘where they use 
these habitats closer to the Tilbury2 site’ is interpreted as ‘birds using functionally-
linked habitats that are closer to the Tilbury2 site than the habitats of the Thames 
Estuary & Marshes SPA and Ramsar site’. For the avoidance of doubt, no firm 
conclusions can be made at this stage about the relationship between the likely 
scale of potential impact(s) and proximity to the Port of Tilbury2 site. This is 
important because the range of potential impacts identified include hydrodynamic 
processes, sediment regimes and involve intertidal habitats of different character 
and habitat importance. Furthermore, these effects can be cumulative and 
synergistic and need to be considered ‘in combination’ with other relevant plans 
and projects.  
 
‘5.2.3 – Habitat Loss: Any loss of’ intertidal habitat (e.g. ‘saltmarsh, or intertidal 
mudflat’ and shingle/cobble beach ‘habitat’) ‘would denude the local extent within 
and around the European Site’ (including functionally-linked habitat) ‘and may 
have implications for carrying capacity and/or pressure on the surviving examples 
within the European Site.’  
 
‘5.2.5 - The construction of new and/or expanded marine structures and associated 
capital and maintenance dredging has the potential to interfere with coastal and 
estuarine processes, including patterns of sediment circulation, accretion and 
deposition close to the Tilbury2 site where it could affect the morphology, extent 
and condition of’ intertidal habitat including ‘saltmarsh, and mudflat’ and 
shingle/cobble beach ‘habitats that are functionally linked to the European Site.’ 
 
Natural England advises that the main extent of intertidal habitat within the Thames 
Estuary SPA and Ramsar site is mud/sandflat and saltmarsh, but there is also 
intertidal shingle/cobble beach habitat that are an important sub-feature within the 
supporting intertidal habitat mosaic. Additional text is suggested above in bold text.  
 
References to ‘local’ ‘proximal’ and ‘nearby’ in paragraphs 5.2.3 – 5.2.9 should not 
be interpreted at this stage as only relevant to areas a short distance away from 
the Tilbury2 site, because no firm conclusions can be made yet about the 
relationship between the likely scale of potential impact(s) and proximity to the 
Tilbury2 site. The ‘zone of disturbance to birds’ caused by human movement 
(referred to in paragraph 5.2.9) and the relevant distance involved are likely to 
differ between bird species. The HRA should be able to refer to research on bird 
disturbance that provides a relevant framework of reference for assessing likely 
zone of influence.  
 
The ‘zone of influence’ of lighting and the relevant distance involved will differ from 
those relevant for noise and human bird disturbance. The HRA refers to Embedded 
Mitigation in Section 3.5.1, which is noted however there is no specific 
consideration of the effect on SPA and Ramsar site feature birds, either alone 
and/or in combination with other plans and projects to demonstrate clearly that this 
will be adequate to avoid a likely significant effect on SPA and Ramsar site feature 
birds. Site specific tailoring of framework best practice should occur accounting for 
the significant disturbance experienced by the recent Gosham’s Jetty works. 



 

 
References to ‘and around the European Site’ should be interpreted as ‘including 
functionally-linked habitat’ 
 
The application for a Development Consent Order (‘DCO’) and Deemed Marine 
License (‘DML’) for the project is accompanied by an ES (Volume 6 of the 
application documents) which describes embedded mitigation to reduce the spatial 
influence of effects from noise and vibration (Chapter 17), dust and emissions 
(Chapter 18) and ground and surface water pollution (Chapters 15 and 16). Also 
accompanying the ES is a CEMP (document 6.9), OMP (document 6.10), a 
Lighting Strategy (ES Appendix 9.J) and a Drainage Strategy (ES Appendix 16.E). 
These collectively detail the mitigation measures that have been embedded within 
the design (such as the surface water drainage scheme for the Tilbury2 site and 
the Infrastructure Corridor) or committed to as a means to reduce effects local to 
the project site (for example planted landscape screening, noise attenuation 
fencing and cowling/shields on site lighting). Such embedded mitigation is taken 
into account in this HRA report. The DCO/DML, CEMP and OMP provide 
mechanisms for ensuring the delivery of these measures. 
 
The HRA Assessment of Potential Impacts requires an assessment of likely 
significant effects alone and in combination with other plans and projects.  
 
Natural England notes the text in section 5.3.1 of the HRA which states:  
 
5.3.1 - Table 2.2 of the Environmental Statement lists future consented or planned 
development projects that have been considered in the assessment of cumulative 
effects. The location of these relative to both the Tilbury2 site and the Thames 
Estuary and Marshes SPA/Ramsar is indicated on Figure 2.1 of the ES. 
Paragraphs 2.40 to 2.45 of the ES describe how these have been identified, and 
paragraphs 2.47-2.63 explain how certain other projects (for example the Lower 
Thames Crossing) have been excluded from consideration taking account of PINS 
guidance and because they are such a nascent stage.  
 
The relevant excerpts from the ES are included in Annex 2:  
 
Natural England also has concerns relating to what has been excluded from the in 
combination assessment for the purposes of HRA. Specifically Natural England 
disagrees with the applicants view that the LTC and the Tilbury Energy Centre 
(‘TEC’) should be excluded from the in combination assessment. This will be 
discussed further under 3.2.d. 

 
c. The Habitats Regulations in combination assessment and the 
Environmental Impact Assessment cumulative assessment 
Natural England disagrees with the applicant’s decision to exclude the proposed 
LTC development from the list of in combination plans and projects within the HRA 
for the following reasons: 
 

 The proposed LTC has been published for consultation with an approved 
location and route corridor; crossing-type and development timetable. 

 The information available to Natural England and PINS indicates that the 
LTC will have a potential impact on the intertidal area of the Thames 
Estuary at a location near to the proposed Tilbury2 development. The 
intertidal area within the likely corridor of development is identified by 
Natural England and both Tilbury2 and LTC developments as containing 



 

habitats that are functionally-linked to the Thames Estuary and Marshes 
SPA and Ramsar site. 

 Both LTC and Tilbury2 are large NSIPs and the timescales of potential 
impacts are likely to either overlap and/or occur in successive years with 
implications for the Thames & Estuary Marshes SPA and Ramsar site 
features including the capacity to achieve favourable condition status.    

 
Natural England also questions the applicant’s decision to exclude RWE’s 
proposed redevelopment of the Tilbury Power Station site (the TEC) from the EIA, 
and also the HRA. With reference to the intended timetables of the RWE 
application and the information available (within current and previous submissions) 
Natural England is concerned that these two proximal developments will have a 
significant impact (cumulative and in combination) on nationally important nature 
conservation assets (terrestrial and intertidal habitats) and, it is unclear how a 
suitable mitigation and compensation package will be achievable without both 
parties working together in a strategically appropriate way, guided by an 
overarching and/or linked EIA.  
 
This is particularly relevant to the notable assemblages of invertebrates and 
vascular plants, where matters important to delivering conservation solutions (ie, 
piecemeal loss of supporting habitat extent and quality; ‘irreplaceability’ of Lytag 
habitat and ‘in situ’ conservation) are likely to constrain the capacity of each 
developer to achieve adequate mitigation and compensation packages. For 
matters relevant to SPA and Ramsar site non-breeding bird features these should 
also be covered by the HRA for completeness in accordance with the principles set 
out in the HRA including Chapter 5, accounting for our additional advice relevant to 
this section. 
 
With respect to the TEC NSIP, Natural England notes a recent public consultation 
event (26th February to 26th March 2018) which will contain important project 
information, and our understanding is that RWE expect to submit their EIA Scoping 
report by the end of March 2018. This can be expected to provide substantial 
additional project detail and ecological survey information to inform a cumulative 
environmental assessment. We understand that should this be the case, it would 
be relevant for Tilbury2 to make a cumulative environmental assessment 
proportionate to the information available, and Natural England would welcome this 
approach.  
 
With respect to Cumulative Envionmental Assessment (‘CEA’) for invertebrates, we 
are particularly concerned that, noting the importance of the wider power station 
site as a significant node for inverterbates both within the Tilbury area and its 
strategic location within the Thames Estuary, that the effect of multiple large scale 
developments may compromise important meta-populations whose viability may 
become compromised or at least left in a more vulnerable future state should large 
sections of their habitat resource be re-located some distance off-site. We would 
be pleased to work with both developers to scope out an approach to CEA for 
invertebrates should that opportunity arise.  
 
 
d. Potential impacts upon lichen communities 

Natural England broadly concurs with the conclusion drawn in paragraph 10.191 of 
the ES which states:  
 



 

‘Despite the changes in the composition of the lichen communities present on the 
open habitats, the communities remain diverse and of interest for their extent and 
unusual brownfield context. By comparison with other sites (within the UK and 
more widely in Europe), the lichen assemblages at the Site can collectively be 
considered of at least Regional importance, with the most important component 
being the Lytag Brownfield site.’ 
 
We consider that the lichen communities may be more easily replicable than the 
invertebrate interest however the ES defers to the EMCP for details regarding 
mitigation and compensation. Natural England was only presented with this 
document on the 16th of March 2018. It currently contains no details relating to the 
proposed offsite compensation site and is therefore incomplete. 
 
e. Licensable Protected Species 
Natural England has prepared a Letter of No Impediment (‘LONI’) relating to bat 
species dated the 18th of March 2018 and water voles and badgers on the 20th 
March 2018. Please note that the letters contain caveats which Natural England 
advises must be observed. All three are included here in Annex F.  
 
f. Marine Interests 
In our Relevant Representation response Natural England indicated that we were 
broadly satisfied that the project is unlikely to have a significant impact on either 
the Medway Estuary Marine Conservation Zone or the Upper Thames 
recommended Marine Conservation Zone. There has been no further 
correspondence regarding marine interests so we refer you to our previous 
response. 
 
g. Planning Policy: NPPF consultation draft 
Natural England also notes the consultation draft changes to the National Planning 
Policy Framework, which should be regarded as a material consideration. This 
draft represents a sea change in environmental net gain, and is aligned with the 
government’s 25 year environment plan. We regard this draft to clearly 
demonstrate a direction of travel in planning policy (including we anticipate for 
future revisions to National Policy Statements), and Natural England would 
anticipate that decisions on NSIP projects would seek to be mindful of these 25 
year environmental ambitions (noting the lifetime of this particular NSIP).  
 
In addition to relevant policy extracts from the extant NPPF, we wish to highlight 
the following: 
 
Paragraph 117 regarding the need to make ‘as much use as possible of previously 
developed or ‘brownfield’ land, except where this would conflict with other 
policies in this Framework, including causing harm to habitats of high 
environmental value.’ Note that the wording here is similar to paragraph 111 of 
the current NPPF. 
 
Draft paragraph 168 
‘Planning policies and decisions should contribute to and enhance the natural and 
local environment by: 
a) Protecting and enhancing valued landscapes, sites of geological value and 
soils (in a manner commensurate with their statutory status or identified quality)  
b) … 
c) … 



 

d) Minimising impacts and providing net gains for biodiversity, including by 
establishing coherent ecological networks that are more resilient to current 
and future pressures’  
 
Paragraph 172 deals with habitats and biodiversity, calling on plans to: 
‘b) promote the conservation, restoration and re-creation of priority habitats, 
ecological networks and the protection and recovery of priority species, and identify 
and pursue opportunities for securing measurable net gains for biodiversity’ 
 
Paragraph 173 reinforces the avoid, mitigate, compensate hierarchy: 
 
‘When determining planning applications, local planning authorities should apply 
the following principles: 
a) If significant harm to biodiversity resulting from a development cannot be 
avoided (through locating on an alternative site with less harmful impacts), 
adequately mitigated, or as a last resort, compensated for, then planning 
permission should be refused.  
b) … 
c) Development resulting in the loss or deterioration of irreplaceable habitats 
should be refused, unless there are wholly exceptional reasons’  

 
Note in the above extracts bold text is our emphasis. 

 

  



 

4.3. Conclusions 
 

4.3.1. The intertidal habitat is contiguous with, and proximal to the Thames Estuary and 
Marshes SPA, Ramsar and SSSI. Natural England is not yet satisfied that a likely 
significant effect can be ruled out either alone or in combination at this stage and 
advises that further mitigation measures may be required to ensure compliance 
with the Habitats Regulations. We advise that the following impacts need to be 
considered in the HRA document. 
 

 Invasive Non-Native Species 

 Construction Waste and Pollutants  

 Operational Waste and Pollutants 
 

We also advise that the HRA requires further consideration of: 
 

 Impacts of dredging on the European site and functionally linked land 

 Impacts of increased shipping traffic and operational changes on the 
European site and functionally linked land 

 Impacts of noise, dust, pollutants and lighting on SPA birds using the 
European site and functionally linked land both during the construction and 
operational stage. 

 In combination effects with both the LTC and Tilbury Energy Centre 
 
The proposed development site contains a unique open mosaic s41 habitat, a 
nationally significant invertebrate assemblage and a lichen community of at least 
regional importance all of which are likely to be lost to development as it is 
currently submitted. Our key concerns are that: 
 

 The application as proposed will lead to the loss of an almost unique priority 
habitat11 and a national significant invertebrate assemblage. 

 Natural England considers that the habitats present would be extremely 
difficult to recreate with confidence on a compensation site. 

 Natural England rejects the assertion that successional issues have lead to 
the terminal decline of the invertebrate interest. We consider the current 
population to be of extremely high conservational value and advise that basic 
management could improve it yet further. 

 We are concerned that insufficient consideration has been given to the 
mitigation heirachy, particularly to the requirement to avoid in first instance 

 We remain unsighted on a version of the EMCP with confirmed locations for 
off-site compensation (notwithstanding our concerns that this could be 
effective) 

 We have concerns relating to what has been excluded from EIA cumulative 
assessment (see 3.2.d above). 

 
Paragraph 9.195 of the ES states that: 
 
‘The overall effect is predicted to [be] significant adverse at various geographical 
scales up to national level, albeit reducing in time towards a position of neutrality 

                                                           
11 Open mosaic habitat on previously developed land as listed under section 41 of the Natural Environment 

and Rural Communities Act 2006 



 

with (depending on the scale and success of the off-site compensation) the 
possibility of net gain over the longer term.’  
 
Natural England agrees that the potential effect on nationally significant terrestrial 
ecology is likely to be significantly adverse at a national scale. ‘Reducing in time 
towards a position of neutrality’ and ‘depending on the scale and success of the off-
site compensation’ do not suggest to us that there is a high degree of confidence in 
the mitigation compensation measures particularly in the short term. In the absence 
of the EMCP it is impossible to comment further on whether the stated aims can be 
achieved and we remain of the view that the ES should be regarded as being 
incomplete. 
 
We take this position because it is not only the case that the information has not 
been provided, but that we understand from the developer that the off-site 
compensation location(s) have changed from what was originally proposed, and so 
the ES has been written with a different site(s) in mind, with the assumption that an 
alternative site(s) can deliver the same stated outcomes. In the absence of detail, 
Natural England cannot conclude that this is the case, and neither that residual 
effects anticipated by the ES can be adequately addressed by the alternative 
site(s). 
 
We are however broadly satisfied that the project is unlikely to have a significant 
impact on either the Medway Estuary Marine Conservation Zone or the Upper 
Thames recommended Marine Conservation Zone. 
 
Natural England has prepared a Letter of No Impediment (‘LONI’) relating to bat 
species dated the 18th of March 2018 and water voles and badgers on the 20th 
March 2018. 
 

4.4. The questions received 
In its Rule 8 letter dated the 27th of March 2018, the Examining Authority asked 
Natural England a number of questions.  These are set out, along with the answers, 
in the table provided at Annex G.  The table cross-refers to passages in these Written 
Representations and their Annexes. We have also provided additional comments on 
other questions raised by the Examining Authority where we have considered it 
appropriate for us to do so. 

  



 

 
Part II: Annexes 
 
ANNEX A: List of Abbreviations 
 
 
List of Abbreviations 

Acronym Term Definition 

CEA Cumulative Environmental 
Assessment 

An assessment of the cumulative effects 
of development as required through EIA 

CEMP Construction Environment 
Management Plan 

A plan describing how the environmental 
impacts of construction activities of a 

project will be minimised and mitigated 
(document reference 6.9). 

CIEEM Chartered Institute of 
Ecology and Ecological 

Management 

The leading professional membership 
body representing and supporting 

ecologists and environmental managers 
in the UK and Ireland. 

EcIA Ecological Impact 
Assessment 

EcIA is a process of identifying, 
quantifying and evaluating potential 

effects of development-related or other 
proposed actions on habitats, species 

and ecosystems. 

DCO Development Consent Order An order made under the Planning Act 
2008 granting development consent for 
a Nationally Significant Infrastructure 

Project 

DML Deemed Marine Licence  

EIA Environmental Impact 
Assessment 

The process of assessing the likely 
significant environmental impacts of a 

proposed project as part of gaining 
planning consent. 

ES Environmental Statement The document which reports the 
process, findings and recommendations 

of the EIA carried out to assess the 
environmental impacts of the Scheme. 

HRA Habitats Regulations 
Assessment 

A formal assessment of the implications 
of any new plans or projects which are 

capable of affecting the designated 
interest features of European Sites. 

ISIS Invertebrate Species-habitat 
Information System 

Tool for analysing and reporting on site 
quality for invertebrates. 

JNCC Joint Nature Conservation 
Comittee 

A public body that advises the UK 
Government and devolved 

administrations on UK-wide and 
international nature conservation. 

LONI Letter of No Impediment Letter indicating that the grant of a 
license should not be considered an 
impediment to the grant of a DCO 

LTC Lower Thames Crossing Proposed development east of Tilbury2 



 

NPPF National Planning Policy 
Framework 

The National planning policy framework 
for England, dated March 2012. 

NPS National Policy Statement Overarching legislative policy 
concerning the planning and consenting 

of NSIPs in the UK. 

NSIP Nationally Significant 
Infrastructure Project 

Projects of national significance as 
defined by the planning act 2008. 

OMP Operational Management 
Plan 

A management plan which covers the 
operational phase/ activities of a 

business/ facility. 

PFA Pulverised Fuel Ash Ash resulting from the burning of 
pulverised fuel (typically coal) in 

pulverised fuel fired power stations.  

RWE Rheinisch-Westfälische 
Elektrizitätswerke 

A European electricity and natural gas 
supplier. The owner / operator of the 

power station that previously occupied 
the site proposed for Tilbury2 

SAC Special Area of Conservation Area of protected habitats and species 
as defined in the European Union's 

Habitat Directive (92/43/EEC). 

SAT Specific Assemblage Type Measure of assemblage characterised 
by ecologically restricted species 

SPA Special Protection Area A designated area for birds under the 
European Union Directive on the 

Conservation of Wild Birds. 

SSSI Site of Special Scientific 
Interest 

A geological or biological conservation 
designation denoting a protected area in 

the UK. 

TEC Tilbury Energy Centre Proposed development immediately to 
the East of Tilbury2 

 

  



 

ANNEX B: Designated Site Maps 
 
Thames Estuary and Marshes SPA 

 
  



 

Thames Estuary and Marshes Ramsar 

 
Mucking Flats and Marshes SSSI 



 

 
  



 

ANNEX C: Designated Site Conservation Objectives and Citations 
 
Thames Estuary and Marshes SPA Conservation Objectives 
 

 
 



 

 
 
Thames Estuary and Marshes SPA Citation 
 

 
 



 

 
 
 
 
Thames Estuary and Marshes Ramsar: Information Sheet on Ramsar Wetlands 

 

Information Sheet on Ramsar Wetlands  

(RIS)  

Categories approved by Recommendation 4.7 (1990), as amended by Resolution VIII.13 of the 8th Conference of the Contracting 

Parties (2002) and Resolutions IX.1 Annex B, IX.6,  IX.21 and IX. 22 of the 9th Conference of the Contracting Parties (2005).  
  

Notes for compilers:  
1. The RIS should be completed in accordance with the attached Explanatory Notes and Guidelines for completing 

the Information Sheet on Ramsar Wetlands. Compilers are strongly advised to read this guidance before filling 

in the RIS.  
  
2. Further information and guidance in support of Ramsar site designations are provided in the Strategic 

Framework for the future development of the List of Wetlands of International Importance (Ramsar Wise Use 

Handbook 7, 2nd edition, as amended by COP9 Resolution IX.1 Annex B). A 3rd edition of the Handbook, 

incorporating these amendments, is in preparation and will be available in 2006.  
  
3. Once completed, the RIS (and accompanying map(s)) should be submitted to the Ramsar Secretariat. Compilers 

should provide an electronic (MS Word) copy of the RIS and, where possible, digital copies of all maps.  
  



 

  

 
UK  

 Telephone/Fax:  +44 (0)1733 – 562 626 / +44 (0)1733 – 555 948  
 Email:  RIS@JNCC.gov.uk   

  

  

 
2. Date this sheet was completed/updated:   Designated:  31 March 2000   

 

3. Country:  

   UK (England)  

 

4. Name of the Ramsar site:   

1. Thames Estuary and Marshes  

   
5. Designation of new Ramsar site or update of existing site:  

  

This RIS is for:  Updated information on an existing Ramsar site  

  

6. For RIS updates only, changes to the site since its designation or earlier 

update:   a) Site boundary and area:   

     
** Important note: If the boundary and/or area of the designated site is being restricted/reduced, the Contracting Party 

should have followed the procedures established by the Conference of the Parties in the Annex to COP9 Resolution IX.6 

and provided a report in line with paragraph 28 of that Annex, prior to the submission of an updated RIS.  

  

b) Describe briefly any major changes to the ecological character of the Ramsar site, 

including in the application of the Criteria, since the previous RIS for the site:  

  

7.  Map of site included:  
Refer to Annex III of the Explanatory Notes and Guidelines, for detailed guidance on provision of suitable maps, 

including digital maps.  

a) A map of the site, with clearly delineated boundaries, is included as:  

i) hard copy (required for inclusion of site in the Ramsar List): yes  -or- no ;  
ii) an electronic  format (e.g. a JPEG or ArcView image)  Yes  

iii) a GIS file providing geo-referenced site boundary vectors and attribute tables yes 

 -or- no ;  

Ramsar Information Sheet:  UK11069  Page 1 of 11  Thames Estuary and Marshes  



 

  

b) Describe briefly the type of boundary delineation applied:  
e.g. the boundary is the same as an existing protected area (nature reserve, national park etc.), or follows a catchment boundary, 
or follows a geopolitical boundary such as a local government jurisdiction, follows physical boundaries such as roads, follows 
the shoreline of a waterbody, etc.  

The site boundary is the same as, or falls within, an existing protected area.  

For precise boundary details, please refer to paper map provided at designation   

 

 8.   Geographical coordinates (latitude/longitude):  
 51  29 08 N  00 35 47 E  

 

9. General location:   
Include in which part of the country and which large administrative region(s), and the location of the nearest large town. 

Nearest town/city:  Gravesend  

Contains part of the north coast of Kent and part of the southern coast of Essex, straddling the 

Thames estuary.  

Administrative region:  Essex; Kent; Medway; Thurrock  

  
10. Elevation (average and/or max. & min.) (metres):  11.  Area (hectares):  5588.59  

 Min.   -2  
 Max.   20  

   Mean   1  

 

12.  General overview of the site:   
Provide a short paragraph giving a summary description of the principal ecological characteristics and importance of the 

wetland.  

A complex of brackish, floodplain grazing marsh ditches, saline lagoons and intertidal saltmarsh 

and mudflat. These habitats together support internationally important numbers of wintering 

waterfowl. The saltmarsh and grazing marsh are of international importance for their diverse 

assemblages of wetland plants and invertebrates.  

  
13. Ramsar Criteria:   
Circle or underline each Criterion applied to the designation of the Ramsar site. See Annex II of the Explanatory Notes 

and Guidelines for the Criteria and guidelines for their application (adopted by Resolution VII.11).  

2, 5, 6  

  
14. Justification for the application of each Criterion listed in 13 above:   
Provide justification for each Criterion in turn, clearly identifying to which Criterion the justification applies (see Annex 

II for guidance on acceptable forms of justification).   

Ramsar criterion 2  

The site supports one endangered plant species and at least 14 nationally scarce plants of wetland 

habitats. The site also supports more than 20 British Red Data Book invertebrates.  

  

Ramsar criterion 5  

  

Assemblages of international importance:  
  

Species with peak counts in winter:  



 

45118 waterfowl (5 year peak mean 1998/99-2002/2003)  

  

  

Ramsar criterion 6 – species/populations   

occurring at levels of international 

importance.  
  

Qualifying Species/populations (as identified at designation): 

Species with peak counts in spring/autumn:  
Ringed plover ,  Charadrius hiaticula, 

Europe/Northwest Africa   

595 individuals, representing an average of 1.8% 

of the GB population (5 year peak mean 1998/9- 
2002/3)  

Black-tailed godwit ,  Limosa limosa islandica,  

Iceland/W Europe   

Species with peak counts in winter:  

1640 individuals, representing an average of  

4.6% of the population (5 year peak mean 

1998/9-2002/3)  

Grey plover ,  Pluvialis squatarola, E Atlantic/W 

Africa -wintering   

1643 individuals, representing an average of  

3.1% of the GB population (5 year peak mean 

1998/9-2002/3)  

Red knot ,  Calidris canutus islandica, W &  

Southern Africa   

(wintering)  

7279 individuals, representing an average of  

1.6% of the population (5 year peak mean 

1998/9-2002/3)  

Dunlin ,  Calidris alpina alpina, W Siberia/W 

Europe   

15171 individuals, representing an average of  

1.1% of the population (5 year peak mean 

1998/9-2002/3)  

Common redshank ,  Tringa totanus totanus,    1178 individuals, representing an average of 1%  

of the GB population (5 year peak mean 

1998/92002/3)  
Contemporary data and information on waterbird trends at this site and their regional (sub-

national) and national contexts can be found in the Wetland Bird Survey report, which is updated 

annually.  See www.bto.org/survey/webs/webs-alerts-index.htm.  
Details of bird species occuring at levels of National importance are given in Section 22  

  

   
15.  Biogeography (required when Criteria 1 and/or 3 and /or certain applications of Criterion 2 

are applied to the designation):   
Name the relevant biogeographic region that includes the Ramsar site, and identify the biogeographic regionalisation 

system that has been applied.  

a) biogeographic region: 

Atlantic   

b) biogeographic 

regionalisation scheme 
(include reference citation): 

Council Directive 
92/43/EEC  

  
16. Physical features of the site:   
Describe, as appropriate, the geology, geomorphology; origins - natural or artificial; hydrology; soil type; water quality; 

water depth, water permanence; fluctuations in water level; tidal variations; downstream area; general climate, etc.  



 

  

Soil & geology  alluvium, mud, shingle  

Geomorphology and landscape  coastal, floodplain, intertidal sediments (including 

sandflat/mudflat), estuary  

Nutrient status  eutrophic  

pH  no information  

Salinity  brackish / mixosaline, fresh, saline / euhaline  

Soil  no information  

Water permanence  usually permanent, usually seasonal / intermittent  

Summary of main climatic features  Annual averages (Greenwich, 1971–2000)  

(www.metoffice.com/climate/uk/averages/19712000/sites 

/greenwich.html)  
Max. daily temperature: 14.8° C   

Min. daily temperature: 7.2° C  

Days of air frost: 29.1  

Rainfall: 583.6 mm   

Hrs. of sunshine: 1461.0  

  

General description of the Physical Features:  
The marshes extend for about 15 km along the south side of the Thames estuary and also 

include intertidal areas on the north side of the estuary. To the south of the river, much 

of the area is brackish grazing marsh, although some of this has been converted to arable 

use. At Cliffe, there are flooded clay and chalk pits, some of which have been infilled 

with dredgings. Outside the sea-wall, there is a small extent of saltmarsh and broad 

intertidal mudflats.  

  

17. Physical features of the catchment area:   
Describe the surface area, general geology and geomorphological features, general soil types, general land use, and 

climate (including climate type).  

The marshes extend for about 15 km along the south side of the Thames estuary and also 

include intertidal areas on the north side of the estuary. To the south of the river, much of the 

area is brackish grazing marsh, although some of this has been converted to arable use. At 

Cliffe, there are flooded clay and chalk pits, some of which have been infilled with dredgings. 

Outside the sea-wall, there is a small extent of saltmarsh and broad intertidal mudflats.  

  
18. Hydrological values:  
Describe the functions and values of the wetland in groundwater recharge, flood control, sediment trapping, shoreline 

stabilization, etc.  

Shoreline stabilisation and dissipation of erosive forces, Sediment trapping, Flood water 

storage   / desynchronisation of flood peaks, Maintenance of water quality (removal of 

nutrients)  

 

19. Wetland types: Marine/coastal wetland  

Code  Name  % Area  

G  Tidal flats  49.6  

4  Seasonally flooded agricultural land  38.6  

Q  Saline / brackish lakes: permanent  4.2  



 

Ss  Saline / brackish marshes: seasonal / intermittent  3.2  

Other  Other   1.6  

H  Salt marshes  1.3  

E  Sand / shingle shores (including dune systems)  0.8  

O  Freshwater lakes: permanent  0.7  

  

   

20. General ecological features:  
Provide further description, as appropriate, of the main habitats, vegetation types, plant and animal communities present 

in the Ramsar site, and the ecosystem services of the site and the benefits derived from them.  

The intertidal flats are mostly fine, silty sediment, though in parts they are sandy. The saltmarsh 

shows a transition from pioneer communities containing Zostera to saltmarsh dominated by, for 

example, Atriplex portulacoides. The grazing marsh grassland is mesotrophic and generally 

speciespoor. It does, however, contain scattered rarities, mostly annuals characteristic of bare 

ground. Where the grassland is seasonally inundated and the marshes are brackish the plant 

communities are intermediate between those of mesotrophic grassland and those of saltmarsh. The 

grazing marsh ditches contain a range of flora of brackish and fresh water. The aquatic flora is a 

mosaic of successional stages resulting from periodic clearance of drainage channels. The 

dominant emergent plants are Phragmites communis and Bolboschoenus maritimus. The saline 

lagoons have a diverse molluscan and crustacean fauna.  Dominant plants in the lagoons include 

Ulva and Chaetomorpha. Ecosystem services  

  

  
21. Noteworthy flora:   
Provide additional information on particular species and why they are noteworthy (expanding as necessary on 

information provided in 12. Justification for the application of the Criteria) indicating, e.g. which species/communities 

are unique, rare, endangered or biogeographically important, etc. Do not include here taxonomic lists of species present 

– these may be supplied as supplementary information to the RIS.  

Nationally important species occurring on the site:  
Higher plants:  
The site supports a population of the endangered least lettuce Lactuca saligna, and also supports 

several nationally scarce plants, including bulbous foxtail Alopecurus bulbosus, slender 

hare’sear Bupleurum tenuissimum, divided sedge Carex divisa, saltmarsh goosefoot 

Chenopodium chenopodioides, sea barley Hordeum marinum, golden samphire Inula 

crithmoides, annual beard grass Polypogon monspeliensis, Borrer’s saltmarsh-grass 

Puccinellia fasciculata, stiff saltmarsh-grass P. rupestris, one-flowered glasswort Salicornia 

pusilla, clustered clover  
Trifolium glomeratum, sea clover T. squamosum, narrow-leaved eelgrass Zostera 

angustifolia   and dwarf eelgrass Z. noltei.  

 

22.  Noteworthy fauna:   
Provide additional information on particular species and why they are noteworthy (expanding as necessary on 

information provided in 12. Justification for the application of the Criteria) indicating, e.g. which species/communities 

are unique, rare, endangered or biogeographically important, etc., including count data. Do not include here taxonomic 

lists of species present – these may be supplied as supplementary information to the RIS.  

Birds  
Species currently occurring at levels of national importance: 

Species with peak counts in spring/autumn:  
Little grebe ,  Tachybaptus ruficollis ruficollis, 

Europe to E Urals, NW Africa   

251 individuals, representing an average of 3.2% 

of the GB population (5 year peak mean 1998/9- 
2002/3)  



 

Little egret ,  Egretta garzetta, West Mediterranean   54 individuals, representing an average of 3.2% 

of the GB population (5 year peak mean 1998/9- 
2002/3)  

Ruff ,  Philomachus pugnax, Europe/W Africa   23 individuals, representing an average of 3.2% 

of the GB population (5 year peak mean 1998/9- 
2002/3)  

Common greenshank ,  Tringa nebularia, Europe/W 

Africa   

38 individuals, representing an average of 6.3% 

of the GB population (5 year peak mean 1998/9- 
2002/3)  

Species with peak counts in winter:  
Common shelduck ,  Tadorna tadorna, NW Europe   1238 individuals, representing an average of 1.5% 

of the GB population (5 year peak mean 1998/9- 
2002/3)  

Gadwall ,  Anas strepera strepera, NW Europe   359 individuals, representing an average of 2% of 

the GB population (5 year peak mean 1998/9- 
2002/3)  

Northern shoveler ,  Anas clypeata, NW & C 

Europe   

288 individuals, representing an average of 1.9% 

of the GB population (5 year peak mean 1998/9- 
2002/3)  

Water rail ,  Rallus aquaticus, Europe   6 individuals, representing an average of 1.3% of 

the GB population (5 year peak mean 1998/9- 
2002/3)  

Pied avocet ,  Recurvirostra avosetta, 

Europe/Northwest Africa   

607 individuals, representing an average of 17.8% 

of the GB population (5 year peak mean 1998/9- 
2002/3)  

Spotted redshank ,  Tringa erythropus, Europe/W 

Africa   

6 individuals, representing an average of 4.4% of 

the GB population (5 year peak mean 1998/9- 

  2002/3)  

Species Information  
Nationally important species occurring on the site:  
Invertebrates:  
The endangered species Bagous longitarsis occurs on the site.  
The following vulnerable species occur on the site: a groundbug Henestaris halophilus, a 

weevil Bagous cylindrus, a ground beetle Polystichus connexus, a cranefly Erioptera 

bivittata, a cranefly Limnophila pictipennis, a horse fly Hybomitra expollicata, a hoverfly 

Lejops vittata, a dancefly Poecilobothrus ducalis, a snail-killing fly Pteromicra leucopeza, 

a solitary wasp Philanthus triangulum and a damselfly Lestes dryas.  
The following rare species occur on the site: a ground beetle Anisodactylus poeciloides, the 

water beetles Aulacochthebius exaratus, Berosus fulvus, Cercyon bifenestratus, Hydrochus 
elongatus, H. ignicollis, Ochthebius exaratus and Hydrophilus piceus, a beetle Malachius 
vulneratus, a rove beetle Philonthus punctus, a fungus beetle Telmatophilus brevicollis, a fly 
Campsicnemus magius, a horsefly Haematopota bigoti, a soldier fly Stratiomys longicornis 
and a spider Baryphyma duffeyi.  

 
   

23.  Social and cultural values:   
Describe if the site has any general social and/or cultural values e.g. fisheries production, forestry, religious importance, 

archaeological sites, social relations with the wetland, etc. Distinguish between historical/archaeological/religious 

significance and current socio-economic values.  

Aesthetic  
Archaeological/historical site  
Environmental education/ interpretation  



 

Fisheries production  
Livestock grazing  
Non-consumptive recreation  
Scientific research  
Sport fishing  
Sport hunting  
Tourism  
Transportation/navigation  

  

b) Is the site considered of international importance for holding, in addition to relevant ecological 

values, examples of significant cultural values, whether material or non-material, linked to its origin, 

conservation and/or ecological functioning?   No  

  

If Yes, describe this importance under one or more of the following categories:  

  

i) sites which provide a model of wetland wise use, demonstrating the application of traditional 
knowledge and methods of management and use that maintain the ecological character of the 
wetland:  

    

ii) sites which have exceptional cultural traditions or records of former civilizations that have 

influenced the ecological character of the wetland:  

    

iii) sites where the ecological character of the wetland depends on the interaction with local 

communities or indigenous peoples:  

    

iv) sites where relevant non-material values such as sacred sites are present and their existence is 

strongly linked with the maintenance of the ecological character of the wetland:  

 
     

24. Land tenure/ownership:   

Ownership category  On-site  Off-site  

Non-governmental organisation 

(NGO)  

+  +  

Local authority, municipality etc.  +  +  

Private  +  +  

Public/communal  +    

   

25. Current land (including water) use:   

Activity  On-site  Off-site  

Nature conservation  +  +  

Tourism  +  +  

Recreation  +  +  

Current scientific research  +  +  

Fishing: commercial  +    

Fishing: recreational/sport  +    

Gathering of shellfish  +    

Bait collection  +    



 

Arable agriculture (unspecified)    +  

Permanent arable agriculture    +  

Livestock watering hole/pond  +  +  

Grazing (unspecified)  +  +  

Permanent pastoral agriculture  +  +  

Hunting: recreational/sport  +    

Industrial water supply    +  

Industry    +  

Sewage treatment/disposal  +  +  

Harbour/port  +  +  

Flood control  +    

Transport route  +  +  

Urban development    +  

Military activities  +    

   
26. Factors (past, present or potential) adversely affecting the site’s ecological character, 

including changes in land (including water) use and development projects:  

Explanation of reporting category:   

1. Those factors that are still operating, but it is unclear if they are under control, as there is a lag in showing the 

management or regulatory regime to be successful.   

2. Those factors that are not currently being managed, or where the regulatory regime appears to have been ineffective 

so far.   

NA = Not Applicable because no factors have been reported.  

Adverse Factor Category  

 

Description of the problem (Newly reported Factors only)  

  

 

Dredging  1    +  +  +  

Erosion  2    +    +  

Eutrophication  2  Studies by the Environment Agency indicate that the 

waters in the Thames estuary are hyper-nutrified for 

nitrogen and phosphorus.  

+  +  +  

General disturbance from 

human activities  

1    +    +  

            

  



 

For category 2 factors only.  

What measures have been taken / are planned / regulatory processes invoked, to mitigate the effect of these factors?  

Erosion - The North Kent Coastal Habitat Management Plan (CHaMP) has been produced. The Environment 

Agency is producing a Flood Defence Strategy for the Thames (Thames 2100) and decisions on future flood risk 

management will need to take into account the effects on features within the designated sites.  
Studies of sediment transport and hydrodynamics within Thames estuary. Investigation of beneficial use of 

dredgings for mudflat recharge and creation of compensatory habitat.  
  

Eutrophication - Water quality and sources of nutrient inputs are subject to further investigation by the  

Environment Agency as part of the Agency’s review of consents under the Habitats Regulations. Stage 3 of the 

Review of Consents (appropriate assessment) is scheduled for completion by March 2006, at which point any 

consented discharges having an adverse effect on site integrity will be identified.  
  

  

  

Is the site subject to adverse ecological change?    YES  

  

   

27.  Conservation measures taken:  
List national category and legal status of protected areas, including boundary relationships with the Ramsar site; 

management practices; whether an officially approved management plan exists and whether it is being implemented.  

  

Conservation measure  On-site  Off-site  

Site/ Area of Special Scientific Interest 

(SSSI/ASSI)  

+    

Special Protection Area (SPA)  +    

Land owned by a non-governmental organisation 

for nature conservation  

+  +  

Management agreement   +    

Site management statement/plan implemented  +    

Environmentally Sensitive Area (ESA)  +  +  

  

b) Describe any other current management practices:  
 The management of Ramsar sites in the UK is determined by either a formal management plan or 

through other management planning processes, and is overseen by the relevant statutory 

conservation agency. Details of the precise management practises are given in these documents.   

 

28. Conservation measures proposed but not yet implemented:   
e.g. management plan in preparation; official proposal as a legally protected area, 

etc. No information available   

 

29. Current scientific research and facilities:  
e.g. details of current research projects, including biodiversity monitoring; existence of a field research station, etc.  

Numbers of migratory and wintering wildfowl and waders are monitored annually as part of the 

national Wetland Birds Survey (WeBS) organised by the British Trust for Ornithology, Wildfowl 

and Wetlands Trust, the Royal Society for the Protection of Birds and the Joint Nature 

Conservation Committee.  



 

Numbers of breeding waders have been monitored through the BTO/RSPB/English Nature/Defra 

survey Breeding Waders of Wet Meadows (2002).  
Botanical surveys of vegetation of sea wall embankments and grazing marsh ditches have been 

carried out.  
The distribution and extent of saltmarsh habitat has been mapped - North Kent Marshes Saltmarsh  
Survey (2002) (Blair-Myres 2003)  

The RSPB monitors various species groups on its reserves within the site   

 

30. Current communications, education and public awareness (CEPA) activities related to 

or benefiting the site:    
e.g. visitor centre, observation hides and nature trails, information booklets, facilities for school visits, etc.  

The RSPB manages a network of reserves within and adjacent to the site, which are promoted 

locally through existing community initiatives, and more widely through publications and via the 

internet. The site forms part of proposals for a north Kent ‘Regional Park’, being promoted to 

balance development in Kent Thameside (part of the Thames Gateway growth area). The 

Management Guidance for the Thames Estuary aims to increase awareness of conservation and is 

promoted by the Thames Estuary Partnership. The Thames Estuary Partnership has also produced 

the Tidal Thames Habitat Action Plan to raise awareness of and address biodiversity issues.   

 

31. Current recreation and tourism:   
State if the wetland is used for recreation/tourism; indicate type(s) and their frequency/intensity.  

Yachting, angling, wildfowling, jet-skiing, water-skiing and birdwatching. Bird watching occurs 

throughout the year and wildfowling is restricted to the period September to February.  The 

remaining activities occur year-round but are more prevalent in the summer months. Disturbance 

from these activities is a current issue but is being addressed through further research, negotiation 

and information dissemination.   

 

32. Jurisdiction:   
Include territorial, e.g. state/region, and functional/sectoral, e.g. Dept. of Agriculture/Dept. of Environment, etc.  

Head, Natura 2000 and Ramsar Team, Department for Environment, Food and Rural Affairs,  
European Wildlife Division, Zone 1/07, Temple Quay House, 2 The Square, Temple Quay, 

Bristol,  BS1 6EB  

 
33. Management authority:  
Provide the name and address of the local office(s) of the agency(ies) or organisation(s) directly responsible for 

managing the wetland. Wherever possible provide also the title and/or name of the person or persons in this office with 

responsibility for the wetland.  

Site Designations Manager, English Nature, Sites and Surveillance Team, Northminster House,  

 Northminster Road, Peterborough, PE1 1UA, UK  
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Summary  

  



 

Introduction  

This report aims to provide an analysis of authoritative decisions which considered effects from 

projects being considered for authorisation on areas of land or sea that were considered to be 

functionally linked to a European site, but which lay outside the boundaries of the site.  It is intended 

to serve as a referencing tool for use by Natural England to inform a review of its approach to 

casework in light of interpretations of the Habitats Directive and Regulations.  

In the context of this report, the term ‘functional linkage’ refers to the role or ‘function’ that land or 

sea beyond the boundary of a European site might fulfil in terms of ecologically supporting the 

populations for which the site was designated or classified. Such land is therefore ‘linked’ to the 

European site in question because it provides an important role in maintaining or restoring the 

population of qualifying species at favourable conservation status. This report only looks at areas 

which are functionally linked for species rather than qualifying habitats.  

An ‘authoritative decision’ is a decision which has been subject to sufficient scrutiny, at an 

appropriate level, to impart a degree of authority. In this report, ‘authoritative decisions’ used are 

those relating to domestic court judgments, and Secretary of State and certain Planning Inspector 

decisions in respect of a proposed plan or project.  

  

It may be necessary to consider the date of a decision or the extent to which a particular case is 

consistent with previous judgments or practice before relying upon it in a decisionmaking process. It 

is the responsibility of the reader to interpret and apply the findings in this report appropriately.  

The findings and conclusions of the report should be considered fairly, as a whole, and not quoted, 

used or applied selectively, in order to support a pre-determined or preferred conclusion.  

  

In Habitats Regulations Assessment the concept of functional linkage is relevant to both the stage 1 

‘screening decision’ and the stage 2 ‘integrity test’.  If effects on functionally linked land or sea are 

likely to have a significant effect on the population of species for which a European site was 

designated or classified, those effects must be considered fully in a Habitats Regulations Assessment.  

  

Methodology  

The researchers compiled a list of potentially relevant cases drawn from:   

i. their own library of decisions, and their empirical knowledge of case work;  

ii. a further web-based search of European Court judgments and opinions;   

iii. a web-based search for decisions relating to nationally significant infrastructure projects and 

projects consented under the Electricity and Pipeline Acts in England and Wales and their 

territorial and UK offshore waters; and   

iv. suggestions made by officers in Natural England following an e-mail enquiry of case officers by 
the research project manager.  

Over 180 cases were originally identified as being relevant to the assessment of plans and projects 

affecting European sites. Following an initial screening exercise, twenty five of these decisions were 

subject to detailed examination in this review as being relevant to the consideration of functional 

linkage.   



 

One Court of Appeal case is included only to contribute to the discussion on evidence requirements.  

Of the twenty four cases subject to further analysis, 19 referred to effects on birds, 4 were related to 

effects on bats, and two referred to effects on Atlantic salmon. One of the 19 SPA cases also 

identified potential effects in respect of marine mammals.  

Discussion and conclusions   

Bats  

The issues in the four cases relating to bats examined the potential loss, interruption, or diminution 

of the ecological value of the routes (flyways) used by the bats from the SAC to reach their foraging 

grounds, which were spread around the countryside beyond the SAC boundary.  Hence the bats 

would be indirectly affected by way of loss of habitat, or by the interruption or severance of the 

flyways or by the introduction of deterrent effects in the flyways and/or in the foraging areas.  

Reduction in ecological value of the foraging areas and/or impediments to the bats reaching their 

foraging areas could undermine achievement of the conservation objectives of the SACs and 

therefore affect the conservation status of the bats in the SACs.  The failure of the developer in one 

case to carry out the surveys reasonably required to establish the importance of an area reasonably 

likely to be part of a critical flyway, led to the refusal of the application and dismissal of the appeal.   

This was because an appropriate assessment could not be properly completed without it. In all cases 

the risk to the population of bats, for which the SAC had been designated, arising out of effects 

which could occur beyond the boundary of the SAC was accepted by the decision maker.   

  

Birds  

Twelve SPA cases related to terrestrial or coastal habitats involving a range of waterfowl.  Seven 

related to the marine environment and sea birds. In all cases the decision maker recognised the 

potential importance of functionally linked land or sea and that it should be treated as part of the 

Habitats Regulations Assessment.  

In the terrestrial or coastal environments, three points became clear from the research:  

  

a) the scope for SPA bird species to use land, whether in close proximity or further away from 

the SPA, is often limited by urban development, land use patterns, noisy or other disturbing 

activities or operations, barriers and of course suitability of the habitat, even where there is 

open land or water;  

b) there are often good quality, pre-existing records, such as Wetland Bird Census data, to 

indicate the use of specifically defined areas outside the SPA by birds;  

c) surveys of use, or potential use, of land or water bodies by relevant SPA species is usually 
reasonably obtainable even if surveys are required over a period of time.  

    

In the terrestrial or coastal environments, the functionally linked land was identified by surveys of 

actual or probable use, rather than mere assumption that birds from the local SPA might use the 

area because it might be suitable.    

Consequently, in the terrestrial and coastal environments, the possibility of the presence of 

functionally linked land is more readily identifiable, and the land areas more easily defined as 

relatively discrete areas, than in the marine environment discussed below.   Where preexisting 

records were not available, but an area affected by a development appeared likely to be used as 



 

functionally linked land, new survey work was undertaken to establish the level of use in order to 

inform a Habitats Regulations Assessment, screening or appropriate assessment, as the case may 

have been.  Even where good data about levels of use were available, survey effort was continued in 

some cases to improve understanding.  

  

By contrast, the seven sea bird SPA cases, relating to offshore wind farms, had to approach the 

potential of functionally linked sea areas differently.  All new proposals involved surveys to establish 

the use of the proposed wind farm areas by all species of birds.  It was then necessary to consider 

whether the birds that were recorded in these offshore areas may reasonably be assumed to be 

individuals associated with an SPA.  This depended in part on the proportion of that species which 

bred in SPAs, and the distance that the area lay from SPAs for the relevant species. The critical 

distance was usually the species-specific, maximum recorded foraging distance, or in some cases the 

known flight paths, which varied considerably from one species to another.  No standard cut off 

distance from an SPA could be used as a surrogate for the risk of a significant effect.  All of this was 

relevant before the ornithological analyses attempted to calculate collision risk or displacement for 

the birds that were recorded as using the development area.    

  

On the scientific evidence in the Habitats Regulations Assessments accompanying the decision in 

each of these cases, the calculations of displacement and collision risk modelling related to bird 

populations which could reasonably be assumed to be those relating to an SPA; in all cases the SPAs 

potentially affected were specifically identified.  

  

Atlantic salmon  

One case concerned effects on individuals of Atlantic salmon, when they would be upstream of the 

SAC boundary. With the project being located upstream of the designated SAC, the functional 

linkage between the population for which the SAC had been designated and the individuals 

potentially affected by the proposed development was clear, because they would all have had to 

migrate through the SAC to reach the upstream stretches. These risks had not been adequately 

assessed when the original permission had been granted. In the other case it was the risk to 

migrating smolt caused by the deterrent effect of noise from piling operations that had the potential 

to prevent Atlantic salmon from making their seaward migration from the SAC out into the Irish Sea. 

The risk was avoided by a seasonal restriction on the driving of the piles.    

  

Harbour porpoise and seals  

In this case the functional linkage of a wind farm site to 26 pSCIs around the North Sea (most in the 

territorial seas of other member states), which had been designated for harbour porpoise and two 

for grey seals and harbour (common) seals was necessarily based on certain assumptions. For each 

species, the long distances from the European sites and the extensive range over which the species 

were known to forage led to the conclusion that displacement was not considered to represent a 

threat to the integrity of any of the sites potentially affected.  

  

Evidence requirements   

The ‘Boggis’ case helps to establish some principles about the requirement for at least credible 

evidence that there is a functional link between an area that may be affected by development and a 



 

European site.  In 15 of the 24 other cases examined in detail the researchers considered that there 

was a good level of survey or other evidence demonstrating a relatively clear (or even obvious) link 

to the SAC/SPA and its species.    

  

Other cases, in the marine environment, had to be based on reasonable scientific assumptions.  But 

these cases should not be regarded as having a weak evidence base for the links.  In the 

precautionary approach of the Habitats Regulations sufficient evidence pointed to a possibility or a 

risk of an effect on SPA or SAC populations.     

  

In respect of two cases, the evidence base was considered to be ‘poor’ with links not well 

established.  In one of these cases a legal challenge to a plan consequently failed.  In the other case, 

referred to under bats above, the developer declined to carry out surveys that could have 

demonstrated how important the functional link was and how effective mitigation measures might 

have been, so the application of the precautionary principle led to the refusal of the application and 

dismissal of the appeal.    

In essence, the research shows, amongst other things, that:  

a) The identification of an area as functionally linked land in the terrestrial or coastal 

environment is generally relatively straightforward and readily recognised, but may 

sometimes not be apparent and may require some initial survey and analysis or collation of 

pre-existing data, to establish the link.  

  

b) The identification of an area as functionally linked sea is more challenging and has to be 

approached differently for marine developments; nevertheless an approach in respect of sea 

birds and marine mammals appears to be developing and although necessarily relying to a 

greater extent on assumptions, it provides a robust approach which is suitably precautionary 

without being onerous.  

  

c) Once identified as functionally linked land or sea, the evidence required by decision makers 

in stages 1 and 2 of the Habitats Regulations Assessment process are no different to those 

that might reasonably be expected in relation to direct or on-site effects on the European 

site.  The precautionary principle applies equally to functionally linked land and sea.  Where 

effects might be significant and there is insufficient information to ascertain that there 

would not be an adverse effect on the integrity of a site, in terms of the population of the 

species for which the site has been classified or designated, authorisation has been denied; 

consistently with the provisions of the Regulations. However in the majority of cases 

sufficient evidence was available for the decision-maker to conclude that there would be no 
significant effect, or no adverse effect on site integrity, if the project was authorised.  

  

  

  



 

 

 

 

2. A Background to this research  
  

A.1 Status of this report  

This report sits within a series reviewing the findings of ‘authoritative decisions’. It is concerned with 

how areas of land or sea that are functionally linked to a European site have been considered by 

authoritative decision makers when projects may affect them. At the time of writing, two other reports 

are available regarding ‘small scale effects’ and ‘longevity of effects’. At the time of reading, other titles 

may have been added to the series12.   

A.2 Who the report is for  

The research was commissioned by Natural England “for the production of a report which can act as 

a referencing tool for use by Natural England to inform a review of its approach to casework in 

light of recent interpretations of the Habitats Directive and Regulations”. Whilst the report has 

primarily been drafted for Natural England, it will be of interest to all practitioners and advisers working 

in the assessment of plans and projects under the ‘Habitats Regulations’13.  

A.3 Aims of this report  

Natural England advisers in casework frequently issue advice on the potential effects that proposed 

plans or projects might have on European sites. For the purpose of this report the term ‘European site’ 

includes:   

  Special Protection Areas (SPAs) classified under the EU Birds Directive14,    Special Areas 

of Conservation (SACs) designated under the EU Habitats Directive15   Ramsar Sites listed 

under the Ramsar Convention16.    

Cases involving proposed SPAs or SACs could also be relevant because of European Court rulings as to 

how member states should secure the protection of such sites before they are fully designated or 

classified.  Later in this report there are references to ‘Sites of Community Importance’ or ‘SCI’, because 

this is a term widely used in respect of European sites by the European Court and the European 

Commission.  

Advice is given by Natural England based on the best available information in light of the characteristics 

and specific environmental conditions at the site concerned17. However, it can be difficult to ascertain 

what is acceptable under the specific tests set out in the assessment provisions of the Habitats 

Regulations (regulation 61), commonly referred to as a ‘Habitats Regulations Assessment’ or ‘HRA’.   

This report aims to provide an analysis of authoritative decisions which considered 

potential effects on land or sea outside a European site, but which provided supporting 

                                                           
12 http://publications.naturalengland.org.uk/category/10006  
13 The Conservation of Habitats and Species Regulations 2010 SI 490  
14 Council Directive of 30th November 2009 on the conservation of wild birds (2009/147/EC)  
15 Council Directive of 21/5/92 on the conservation of natural habitats and of wild fauna and flora 

(92/43/EEC)  
16 Convention on wetlands of international importance especially as waterfowl habitat, Ramsar, Iran 

2/2/71 as amended by the Paris protocol 3/12/92 and the Regina amendments 3/6/87.  
17 Refer paragraph 48 Case C-127/02 Waddenzee  

http://publications.naturalengland.org.uk/category/10006
http://publications.naturalengland.org.uk/category/10006


 

habitat, or other ecological function, linked to the designated area or its qualifying 

features, which can serve as a source of reference for advisers and decision makers.  

A.4 The importance of case law to the decision making process  

Case law is a vital source of information regarding how legislation should be correctly interpreted and 

applied. The Habitats Regulations transpose the requirements of the EU Wild Birds Directive and the EU 

Habitats Directive into domestic legislation. They set out a suite of legal obligations and responsibilities 

for a broad range of statutory agencies and decision making bodies (known as ‘competent authorities’). 

As with all statutory instruments of this nature, there is scope for inconsistency in how the statutory 

provisions are interpreted and applied.   

Too strict an interpretation might lead to plans or projects being delayed, subject to unnecessary 

restrictions, or ultimately refused under circumstances which were not intended to be incompatible 

with the underlying Directives. This can result in increased costs to, and frustration for, project 

proposers, which might have been avoidable, or unnecessary impediments to economic growth and 

development.  

Too lenient an interpretation carries different risks. Plans or projects might go ahead without sufficient 

consideration of the potential harm to the sensitive habitats and species for which the sites have been 

designated. This in turn might lead to the deterioration of protected habitats and species, or a legal 

challenge through either the domestic or the European Courts regarding a failure to comply with the 

Regulations or the Directives.  

Case law is therefore important in establishing a common understanding of how the tests involved in 

the assessment of plans and projects under the Habitats Regulations should be applied. There are 

credibility risks for decision makers, and those advising them, if a decision taken in respect of one 

proposed plan or project is not taken on the same basis as another plan or project, whether by the same 

or different competent authorities. Decision makers should strive to be consistent to ensure that the 

effects on the habitats and species protected under the Habitats Regulations are weighed appropriately 

and consistently in comparison with the benefits of proposals for change.  

A.5 The meaning of ‘authoritative decision’  

Applying a ‘plain English’ interpretation, an ‘authoritative decision’ is a decision which has been subject 

to sufficient scrutiny, at an appropriate level, to impart a degree of authority.   

In the context of this series of reports, ‘authoritative decisions’ are limited to those of the  

European and domestic (UK wide) court judgments and rulings (see A.6 and A.7 below),  

Secretary of State, or the Scottish or Welsh Ministers and certain Planning Inspector (in Scotland 

Reporter) decisions in respect of a proposed plan or project (see A.8 and A.9 respectively), and certain 

legally enforceable management measures such as a bye-law or statutory order (included in Secretary of 

State decisions in A.8). Article 6(4) ‘opinions’ from the European Commission are also regarded as 

sufficiently authoritative to be included (A.10).    

However, in this report all of the decisions referred to were made by the UK domestic courts, a 

Secretary of State, or an Inspector so, whilst the authority of decisions of the European Courts and 

‘Opinions’ of the European Commission are introduced in A.6 and A.10 respectively, to provide relevant 

context, they are not considered further.  



 

All these authoritative decisions are explained in the following sub sections so that they can be better 

understood in respect of:  

a) how they should be read in relation to each other (some authoritative decisions carry greater 
weight than, or may supersede, other decisions); and  

b) how they should be read in relation to a case which might currently be under consideration 
(where the reader is seeking guidance from this report as to a decision to be made).  

A.6 Decisions of the European Courts  

The relevant European court was the European Court of Justice until 1st December 2009, when the 

provisions of the Lisbon Treaty came into force and the court became known as the Court of Justice of 

the European Union.  For the purpose of this report, all cases are referred to simply as those of the 

‘European Court’.  

The European Court has two principal functions.  Firstly, deciding cases of dispute between, on the one 

hand, the European Commission (EC), seeking to enforce the terms of the Directives; and, on the other 

hand, member states, who may be accused by the EC of failure to comply with the Directives.  In these 

cases the European Court issues ‘judgments’ following consideration of written material and oral 

hearings. A judgment issued in the case of such a dispute is referred to in the documentation in terms of 

an ‘action’ of the court, because the decision reached by the court carries direct consequences for the 

parties involved.  

The European Court also provides ‘preliminary rulings’. These are not intended to resolve a dispute in 

the European court itself, but to answer questions submitted to the European Court by a court of a 

member state.  Questions will almost invariably relate to how the domestic court of the member state 

should properly interpret the Directives when making a judgment in their own court. These decisions 

are also included in the term ‘judgments’.  The documentation relates to the ‘reference’ or ‘request’ 

made to the court rather than an ‘action’ related judgment in the case of a dispute.   

This report uses the generic term ‘judgment’ in respect of European Court decisions, unless it is 

important to distinguish that a particular case was a ‘ruling’.  All judgments of the European Court carry 

the greatest weight because they are binding on member states in terms of both decision making and 

domestic court proceedings.  

Importantly, all judgments of the European Court are accompanied by an ‘opinion’ from an  

Advocate General of the Court. The Advocate General’s opinion is published in order to inform the 

Court’s judgment.  The relevant opinion exerts considerable influence over the respective judgment. 

Opinions are also helpful because they often include more information concerning the details of the 

case concerned. The Advocate General’s opinion carries less weight than the final judgment and the 

opinions are not binding on member states.  However, they are so influential and carry such weight in 

European Court judgments and rulings that they are regarded as ‘authoritative decisions’ in the context 

of this research.  

European Court decisions are binding on member states.  They must therefore be given due weight by 

competent authorities and the courts of member states.  They provide the definitive interpretation of 

how the Directives should be interpreted.  However, not all areas of potential uncertainty have been the 

subject of a case in the European Court. In the absence of a judgment from the European Courts, the UK 

Courts may need to make decisions based upon their own interpretation.   



 

A.7 Decisions of the UK Courts  

Decisions taken in the UK Courts, which are of relevance to the application of the Habitats Regulations 

arise from judgments in the “High Court”, the “Court of Appeal”, and the “Supreme Court”.  

Relevant legal proceedings will start in the High Court, and if the High Court judgment is not referred to 

the Court of Appeal it will stand. However, if a High Court judgment is referred to the Court of Appeal 

the latter judgment will prevail and the legal principles established are binding on subsequent High 

Court judgments.  Similarly, if a Court of Appeal judgment is referred to the Supreme Court the latter 

judgment will prevail and the legal principles established are binding on all lower courts including the 

Court of Appeal.  

In Scotland, the Outer House of the Court of Session is equivalent to the High Court and the Inner House 

of the Court of Session is equivalent to the Court of Appeal.  

A.8 Decisions of the Secretary of State / Scottish or Welsh Ministers  

A decision taken by a Secretary of State, or an equivalent decision made by the Scottish or Welsh 

Ministers (the Ministers) is regarded as authoritative because it has been considered by a Government 

Department and signed off at a Ministerial level. It will usually (for example in the case of orders for 

development consent) be accompanied by or contain a detailed record of the related Habitats 

Regulations Assessment.  Relevant decisions made by a Secretary of State or the Ministers relate to one 

of the following:   

• an application for an ‘Order for Development Consent’ under the provisions of The  

Planning Act 2008 for a ‘Nationally Significant Infrastructure Project’; or  

• a consent required by a Secretary of State under primary legislation, for example, under the 
Electricity or Pipeline Acts; or   

• in respect of a ‘call-in’ application, or a ‘recovered’ appeal under the provisions of the Town and 

Country Planning Act 1990 and related legislation (see further below), or    the 

confirmation of a bye-law or other kind of statutory Order.    

A decision made by a Secretary of State or the Ministers stands unless revoked or modified by them, or 

it is quashed by a Court because it has been challenged and found by the Court to be unlawful.  The 

grounds for such a challenge are limited and do not relate simply to the planning merits of the decision.    

The Secretary of State and the Ministers also have powers to require a local planning authority to refer 

an application to them for their own determination, referred to as a ‘call in’ of a planning application.  

An Inspector (in Scotland a Reporter) will be appointed to conduct a local public inquiry and to report 

and make recommendations to the Secretary of State or the Ministers as the case may be.  The 

Secretary of State and the Ministers follow established policies as to when they consider it to be 

appropriate to ‘call-in’ a planning application, but they are likely to do so if, for example, a local planning 

authority was minded to grant a planning permission that could have a significant adverse effect on a 

European site, against the advice of the statutory nature conservation body and in the face of national 

policy.   

Where an applicant is aggrieved by a decision of a local planning authority to refuse permission for a 

development, or to grant it only subject to conditions that the applicant finds unacceptable, they have 

the right to appeal against the decision.  The appeals are normally determined by a Planning Inspector 

or Reporter, (see A.9 below) but certain types of appeal can be ‘recovered’ for decision by the Secretary 



 

of State or the Ministers.  Again the Inspector or Reporter will normally proceed to conduct a local 

public inquiry and report with recommendations to the Secretary of State or the Ministers.  In both ‘call-

in’ and ‘recovered’ cases the Secretary of State and the Ministers are not bound to accept the 

Inspector’s or Reporter’s recommendations.  

A.9 Decisions of Planning Inspectors and Reporters  

Planning Inspectors (and in Scotland planning Reporters) are the decision maker (the competent 

authority in the terms of the Habitats Regulations) in their own right in respect of all delegated appeals 

against the decisions of local planning authorities, which are not ‘recovered’ by the Secretary of State.  

Appeals are considered by way of an exchange of written representations (the majority of cases); or by 

way of an exchange of written material followed by a public ‘hearing’, or in a small proportion of cases, 

considered by a prior exchange of written material followed by the calling and examination of evidence 

at a local public inquiry, conducted by the Inspector making the decision.  In the context of this report, 

the most authoritative decisions of Planning Inspectors / Reporters are regarded to be those which have 

followed a public inquiry, because in these cases the evidence has been subject to particularly intense 

scrutiny and the parties will have had the opportunity to make legal and other submissions to the 

Inspector or Reporter, however ‘hearing’ cases may also be regarded as sufficiently authoritative where 

evidence has been subject to particular scrutiny.  

Planning Inspectors also conduct the ‘examination’ of local development plan documents submitted to 

the Secretary of State, in order to test them for ‘soundness’ before they can be adopted.  The 

Inspector’s report to the local planning authority is binding, but it is the authority who adopts the plan, 

having made any changes required by the Inspector’s report.    

A.10 Article 6(4) Opinions of the European Commission  

Under the provisions of Article 6(4) of the Habitats Directive, it is open to a member state to seek an 

opinion from the European Commission (EC) as to whether the justification for authorising a particular 

plan or project would amount to ‘imperative reasons of overriding public interest’.  These are cases 

where the competent national authority cannot ascertain that there would not be an adverse effect on 

a European site, because a priority habitat or species may be adversely affected.  This would normally 

rule out the consideration of economic or social reasons to authorise the project, but the option is 

available to seek an opinion as to the merits of the case from the EC.  If the EC agree that the plan or 

project can proceed, they will examine compensatory measures and advise the member state 

accordingly. These are regarded as ‘authoritative decisions’ in the context of this research, because they 

have been scrutinised by the EC and the Commission’s opinion is published.  These opinions are also 

helpful because in making the case as fully as possible, the member state must set out the details of the 

effects of the project on the qualifying features and must explain in detail its proposed compensatory 

measures.  

A.11 A note of caution   

Given the large number of cases investigated, and the large volume of documents in relation to each 

case that had to be read, it was beyond the capacity of the researchers to undertake any investigations 

as to the accuracy of data, or to test the outputs of predictive models, or to undertake any other 

corroborative or verification work, as part of this research.  All figures and factual information in this 

report are drawn directly from the documents which were read during the research.  They are taken at 

face value.  No assurance can therefore be given as to the accuracy or otherwise of information that was 



 

presented in the reports and decisions in the cases examined.  For the purposes of this research it was 

sufficient to assume that all data recorded in the case reports and decisions were accurate and correct.  

Having set out the basis on which this research considers a decision to be sufficiently ‘authoritative’ to 

be given weight in considering other decisions, it is worth bearing in mind that judgments stand unless 

superseded by a judgment in a higher court.  Decisions made by the Secretary of State or an Inspector 

stand unless quashed by a Court, after having been challenged and found to be unlawful.  Some 

decisions, and indeed, occasionally some domestic judgments, may not appear to be entirely consistent 

with established legal principles (for example those set by the European Court), or established 

approaches to decision making in terms of policy or scientific practice, but they nevertheless stand 

unless challenged or superseded. A judgment or a decision can only be made on the facts of the case as 

known at the time.  If the evidence or arguments presented are incomplete or misleading the outcome 

may be affected.  The application of case law evolves over time.  Some judgments (or decisions taken in 

light of judgments at the time) may have been made before an important legal principle was established 

by a subsequent judgment.      

For example, the Briels ruling in 2014 required a modification to the approach previously taken in 

respect of distinguishing mitigation and compensatory measures.  Decisions made prior to this ruling did 

not have the benefit of that interpretation by the European court but were lawful and compliant at the 

time they were made.  

Furthermore, no two cases are the same. What may initially appear to be inconsistency might, on closer 

examination, be a proper response to differences between the particulars of two cases which otherwise 

appear, at face value, to be equivalent.  

It may be necessary, therefore, to consider the date of a decision or the extent to which a particular 

case is consistent with previous judgments or practice before relying upon it in a decision-making 

process.      

It is the responsibility of the reader therefore to interpret and apply the findings in this 

report appropriately.  The findings and conclusions of the report should be considered 

fairly, as a whole, and not quoted, used or applied selectively, in order to support a pre-

determined or preferred conclusion.  

     



 

3. B Why ‘functional links’ to European sites are important to 

decision making  

B.1 What is meant by ‘functional linkage’  

In the context of this report, the term ‘functional linkage’ refers to the role or ‘function’ that land or sea 

beyond the boundary of a European site might fulfil in terms of supporting the populations for which 

the site was designated or classified. Such area of land or sea is therefore ‘linked’ to the site in question 

because it provides a (potentially important) role in maintaining or restoring a protected population at 

favourable conservation status. Whilst areas beyond a site boundary might serve a function in respect of 

a designated habitat type, for example by being linked hydrologically to the qualifying habitat, in the 

context of this report ‘functional linkage’ refers only to land or sea which is linked to a qualifying species 

(whether an Annex II species for which a SAC has been designated, or a bird species for which a SPA has 

been classified).   

Whilst the boundary of a European site will usually be drawn to include key supporting habitat for a 

qualifying species, this cannot always be the case where the population for which a site is designated or 

classified is particularly mobile.  Individuals of the population will not necessarily remain in the site all 

the time. Sometimes, the mobility of qualifying species is considerable and may extend so far from the 

key habitat that forms the SAC or SPA that it would be entirely impractical to attempt to designate or 

classify all of the land or sea that may conceivably be used by the species.  Thus, for some sea birds the 

SPA may be confined to the cliffs where the sea birds breed, and will not extend to their feeding areas, 

which may be many kilometres away, or to the routes used by the birds either to reach their feeding 

grounds, or on migration, or during the winter.  In respect of bats, for example, the SAC may need to be 

confined to the key roost sites used for hibernation, resting or breeding.  The majority and, in many 

cases, the whole of the foraging areas of the bats in that roost, and the ‘commuting’ routes (flyways) 

between the foraging areas and the roosts, cannot practically be included in the SAC.    

This approach to the definition of boundaries for SACs, where a qualifying species is mobile, is reflected 

in Article 4(1) of the Habitats Directive which states:  

“...For animal species ranging over wide areas these sites shall correspond to the places within 

the natural range of such species which present the physical or biological factors essential to 

their life and reproduction. For aquatic species which range over wide areas, such sites will be 

proposed only where there is a clearly identifiable area representing the physical and biological 

factors essential for their life and reproduction...”   

In practical terms, if the boundaries of a designated site were drawn to include all land or sea which 

might serve some function, at some point in time, in terms of the population for which the site had been 

designated or classified, the strict protection afforded by Article 6 would be applied more extensively 

than would be necessary to meet the objectives of the Directives. This could potentially place 

unnecessary restrictions on plans and projects which might not otherwise be required. By way of 

example, sites designated for harbour porpoise would need to potentially include vast areas of sea, if 

the boundaries were drawn to include all the areas which might possibly provide some degree of 

support, at some point in time, for a given population.  Regulatory procedures would be imposed on 

plans and projects simply on the basis that a harbour porpoise might occasionally feed or travel through 

the area affected by them.  



 

The concept of ‘functional linkage’ is best explained in the context of the protection afforded to species 

under the Directives. EC guidance18 on the strict protection of animal species of community interest 

refers to the Habitats Directive laying down two main ‘pillars’ which aim to meet the Directive’s broad 

objectives.  The first is linked to the protection afforded through designation of SACs (Articles 4-6 of the 

Directive) and the second is the protection of individuals of the ‘European protected species’ throughout 

a Member State’s territory under Article 12. In summary:  

 “In order to achieve its objectives, the Habitats Directive provides for two main instruments:  

the Natura 2000 network of protected sites and the species protection provisions. The 

provisions for species protection apply to the whole of a Member State’s territory and concern 

the physical protection of specimens as well as their breeding sites and resting places. Both 

regimes allow for exceptions under certain conditions. Both instruments are complementary and 

jointly aim to ensure a favourable conservation status for all species of Community interest.”  

The favourable conservation status of a given species is not therefore limited to how the species fares 

within the defined boundary of designated SACs. The guidance states at paragraph 17 that:  

“Assessing and evaluating the conservation status of habitats and species within the Natura 

2000 network is therefore not always enough, especially when the occurrences of habitats or 

species are only partly covered by the network, maybe even in some cases only to a relatively 

small extent.”  

Likewise, the Birds Directive refers not only to the protection of species within special protection areas, 

with reference to the network of SPAs, Article 4(4) provides:  

“...Outside these protection areas, Member States shall also strive to avoid pollution or 

deterioration of habitats”.  

In practice, therefore, in respect of protected species, three potential situations arise as set out below. 

This report is relevant to the second of these three situations:  

1. Land or sea within the boundary of a SAC or SPA which supports a qualifying species is strictly 

protected by the assessment approach set out in Article 6 (commonly referred to in the UK as a 
‘Habitats Regulations Assessment’).  

2. Supporting habitat in areas beyond the boundary of a SAC or SPA which are connected with or 

‘functionally linked’ to the life and reproduction of a population for which a site has been 

designated or classified should be taken into account in a Habitats Regulations Assessment.  

However, that assessment will need to determine how critical the area may be to the 

population of the qualifying species and whether the area is necessary to maintain or restore 

the favourable conservation status of the species. Effects which would not be acceptable within 

the boundary of a European site may or may not be acceptable if they occur on functionally 
linked land or sea.  

3. Individuals of a protected species, whether or not they are part of a population for which a 

European site has been designated or classified, are in any event afforded protection under the 

Directives, including in most cases their breeding and resting places, wherever they may be, 

inside or outside of the designated area. Species listed under Annex IV of the Habitats Directive 

are protected under the provisions of Article 12 as a ‘European protected species’. Wild birds 
are similarly protected under the provisions of the Birds Directive.   

                                                           
18 Guidance document on the strict protection of animal species of Community interest under the Habitats 

Directive 92/43/EEC, February 2007.  



 

  

The provisions of Article 6(3) and 6(4) of the Habitats Directive, as applied through a 

Habitats Regulations Assessment, do not apply to individuals of European protected 

species or individuals of species of birds which are not part of a population for which a 

European site has been designated or classified.  

B.2 How functional linkage relates to the Habitats Regulations Assessment process  

The concept of functional linkage is therefore an important consideration in decision making under the 

Habitats Regulations because the tests arising from Article 6(3) and 6(4) will need to be applied in 

respect of plans or projects which may significantly affect such supporting habitat and its contribution to 

the favourable conservation status of the relevant species.   

Figure B.1 on the next page, provides an outline of the four stage process of Habitats Regulations 

Assessment.  The key question which this report is looking to address is how decision-

makers have applied the Habitats Regulations Assessment (HRA) process where effects 

on species relate to functionally linked land or sea (situation 2 above) rather than the 

area within the boundaries of the relevant European site (situation 1 above). Few plans or 

projects will progress to stages 3 and 4 so the majority of the authoritative decisions referred to in this 

report concern the stage 1 ‘screening’ test and the stage 2 ‘appropriate assessment’ and ‘integrity test’. 

These initial stages are briefly introduced below, but the relevance of functionally linked land (FLL) to 

the Habitats Regulations Assessment process is encapsulated in the following quote from paragraph 27 

of the High Court judgment in RSPB and others v Secretary of State and London Ashford Airport Ltd 

[2014 EWHC 1523 Admin]:-  

“There is no authority on the significance of the non-statutory status of the FLL. However, the 

fact that the FLL was not within a protected site does not mean that the effect which a 

deterioration in its quality or function could have on a protected site is to be ignored. The 

indirect effect was still protected. Although the question of its legal status was mooted, I am 

satisfied …. that while no particular legal status attaches to FLL, the fact that land is functionally 

linked to protected land means that the indirectly adverse effects on a protected site, produced 

by effects on FLL, are scrutinised in the same legal framework just as are the direct effects of 

acts carried out on the protected site itself. That is the only sensible and purposive approach 

where a species or effect is not confined by a line on a map or boundary fence. This is 

particularly important where the boundaries of designated sites are drawn tightly as may be the 

UK practice.”  

  

  



 

 
Figure B.1: Outline of the four stage approach to a Habitats Regulations Assessment  

  

Stage 1: the ‘screening’ test  

If it is not directly connected with or necessary to site management the decision-maker must determine 

whether a proposed plan or project is likely to have a significant effect19 on the site. The decision on 

whether an appropriate assessment is necessary should be made on a precautionary basis. This is in line 

with the European Court’s ruling in Case C-127/02 hereafter referred to as the Waddenzee judgment20, 

which states that:  

  

“any plan or project not directly connected with or necessary to the management of the site is to 

be subject to an appropriate assessment of its implications for the site in view of the site’s 

conservation objectives if it cannot be excluded, on the basis of objective information, that it will 

have a significant effect on that site, either individually or in combination with other plans or 

projects.”   

  

Taking account of advice from the statutory nature conservation body, they should consider whether 

the effect of the proposal on the site, either individually or in combination with other proposals21, is 

likely to be significant in terms of the ecological objectives for which the site was designated, classified 

or listed.  The statutory nature conservation body in England and its territorial waters out to 12 nautical 

miles (nm) is Natural England. Beyond that, in offshore waters, it is usually the Joint Nature 

Conservation Committee (JNCC), but arrangements have been made in some cases for Natural England 

                                                           
19 Regulation 61(1)(a)  
20 Landelijke Verenigning tot Behoud Van de Waddenzee, Nederlandse v Vereniging tot Bescherming von 

Vogels v Straatssecretaris Van Landbouw, Natuurbeheer en Visserij (C-127/02: [2005] Env. LR14 [ECJ])  
21 Regulation 61(1)(a)  

  



 

to be the single consultee for both jurisdictions for projects, such as offshore wind farms, which may 

straddle the 12nm limit.  

  

If a plan or project would not be likely to have a significant effect on the site alone, it should 

nevertheless be considered in combination with other plans and projects to establish whether there 

may be a significant effect arising from their combined impacts.  

  

Stage 2: The ‘appropriate assessment’ and ‘integrity test’  

If the decision-maker concludes that a proposed plan or project not directly connected with or 

necessary for site management is likely to significantly affect a European site, they must make an 

‘appropriate assessment’ of the implications of the proposal for the site in view of the site’s 

conservation objectives22. These relate to each of the qualifying features for which the site was 

designated, classified or listed and will be provided by the statutory nature conservation body. The 

scope and content of an appropriate assessment will depend on the nature, location, duration, 

frequency, timing and scale of the proposed project and its effects, and the qualifying features of the 

relevant site.  It is important that an appropriate assessment is made in respect of each qualifying 

feature for which a likely significant effect has been identified, and for each designation where a site is 

designated, classified or listed under more than one international obligation.    

In the Waddenzee judgment, the European Court ruled that an appropriate assessment implies that all 

the aspects of a plan or project which can, by themselves or in combination with other plans or projects, 

affect the site’s conservation objectives must be identified in the light of the best scientific knowledge in 

the field.  

In the light of the conclusions of the appropriate assessment, the decision-maker must determine 

whether it can ascertain that the proposal will not adversely affect the integrity of the site(s)23. This test 

incorporates the precautionary principle. It is not for the decisionmaker to show that the proposal 

would harm the site, in order to refuse the proposal.  It is for the decision-maker to consider the likely 

and reasonably foreseeable effects and to ascertain that the proposal will not have an adverse effect on 

the integrity of the site before it may grant permission. If the proposal would adversely affect integrity, 

or the effects on integrity are uncertain but could be significant24, the decision-maker should not grant 

permission, subject to the provisions of regulations 62 and 66, which relate to alternative solutions, 

imperative reasons of overriding public interest and compensatory measures. These are not discussed 

further in this report because they are not relevant to the research.  

In the Waddenzee judgment, the European Court also ruled that a plan or project may be authorised 

only if a decision maker has made “certain” that the plan or project will not adversely affect the 

integrity of the site. “That is the case where no reasonable scientific doubt remains as to the 

absence of such effects.” Decision-makers must be “convinced” that there will not be an adverse 

effect and where doubt remains as to the absence of adverse effects, the plan or project must not be 

authorised, subject to the derogation procedure outlined in Article 6(4) of the Habitats Directive25.  

                                                           
22 Regulation 61(1)  
23 Regulation 61(5)  
24 See ADT Auctions Ltd v Secretary of State Environment, Transport and the Regions and Hart District 

Council (2000) JPL 1155 at p. 1171 where it was held to be implicit in the wording of reg 61(5) that the 

adverse effect on the integrity of the site had to be a significant adverse effect.  
25 Regulation 62   



 

The integrity of a site is the coherence of its ecological structure and function, across its whole area, 

which enables it to sustain the habitat, complex of habitats and/or the levels of populations of the 

species for which it was classified, designated or listed26.    

In determining the effect on site integrity, the advice of the statutory nature conservation body, the 

conservation objectives and any additional representations will need to be carefully considered.  The UK 

courts have held that considerable weight should be given to the representations of the statutory 

nature conservation body and their advice should be adopted unless there are cogent and compelling 

reasons not to do so27.  

As part of the judgement on integrity, the decision-maker must consider the way in which it is proposed 

to carry out the project and whether conditions or other restrictions would enable it to ascertain that 

site integrity will not be adversely affected17.  The decision-maker should consider whether a consent 

could be issued in accordance with regulation 61 subject to conditions. In practice, this means that it 

should identify the potential risks so far as they may be reasonably foreseeable in light of such 

information as can reasonably be obtained, and put in place a legally enforceable framework with a view 

to preventing the risks from materialising28.     

B.3 How functional linkage might influence the stage 1 and 2 conclusions  

The concept of functional linkage is relevant to both the stage 1 screening decision and the stage 2 

integrity test. In terms of the screening decision the extent to which an effect might  

‘undermine the conservation objectives’ where it occurs beyond the boundary of the European site will 

be influenced by the role or function that the area serves and its importance to the maintenance of the 

population for which the site has been designated, classified or listed. An effect over a very small area of 

functionally linked land or sea, which is rarely used, might not undermine the conservation objectives, 

whilst the same effect over an area which provides prime feeding ground would be of more concern.  A 

point will be reached where, in spite of an effect occurring while the species is beyond the boundary of a 

European site, the nature of the effect would be considered to undermine the conservation objectives 

for the qualifying species and an appropriate assessment would be required  

Turning to the stage 2 integrity test, in light of the accepted definition of integrity quoted in B.2 above, a 

site’s integrity is inextricably linked to the concept of sustaining the population of a species for which 

the site has been designated, classified or listed. Where functionally linked land is necessary for that 

population to be so sustained then it must be linked to the site’s integrity.  

4. C The Case Studies  

C.1 Selection  

The researchers compiled a list of potentially relevant cases drawn from:   

                                                           
26 Habitats Regulations Assessment draft guidance from Defra July 2013, and formerly in Government  

Circular: Biodiversity and Geological Conservation – Statutory Obligations and their Impact within the  

Planning System.   ODPM Circular 06/2005  
27 R (Akester and Anor) v DEFRA and Wightlink Ferries [2010] EWHC 232 (Admin) 17 
Regulation 61(6)   
28 See WWF-UK Ltd and RSPB – v – Secretary of State for Scotland et al [1999]1 C.M.L.R. 1021 [1999] 

Env. L.R. 632 opinion of Lord Nimmo-Smith  



 

i. their own library of decisions, and their empirical knowledge of case work;  

ii. a further web-based search of European Court judgments and opinions;   

iii. a web-based search for decisions relating to nationally significant infrastructure projects and 

projects consented under the Electricity and Pipeline Acts in England and Wales and their 
territorial and UK offshore waters; and  

iv. suggestions made by officers in Natural England following an e-mail enquiry of case officers by 
the research project manager.  

The researchers were aware of many cases in the terrestrial environment across the UK, where decision-

makers considering onshore wind farm proposals had taken account of land that may be functionally 

linked to SPAs or SACs, for example as a flight path or as a feeding area for birds or bats.  Cases have 

been determined in all administrative jurisdictions, including decisions by Secretaries of State, Scottish 

Ministers, planning Inspectors and Reporters, under the provisions of the Town and Country Planning 

and Electricity Acts.  The cases go back over 15 years, when the first examples arose, in Islay and the 

Mull of Kintyre, where wind farm proposals were refused by the then Secretary of State for Scotland, 

because of the potential collision risk of geese as they flew between their roost in an SPA and their 

feeding grounds in the countryside beyond. It was clearly impractical to attempt to identify, summarise 

and analyse all such onshore wind farm cases which involved consideration of functionally linked land.  

Consequently, this report selects one of the most recent Electricity Act cases (E.22 Frodsham), a 

planning Inspector decision under the planning acts (E.25 Parkhead Farm) and a High Court case (E.7 

Hargreaves) as representative of these many cases.  These three adequately illustrate the issues and, 

along with the other cases in the report, help to answer the brief’s particular emphasis in respect of the 

level of evidence required.  These cases therefore represent many others in terms of a well-established 

principle that offsite habitat loss, or offsite displacement, disturbance or collision risk of SPA birds, 

triggers the application of the Habitats Regulations Assessment process.  This is the case irrespective of 

the location of the project.    

On the other hand, the recent range of issues arising in case work relating to the offsite effects of 

offshore wind farms, bear more detailed consideration.  So all of the offshore wind farms which were 

nationally significant infrastructure projects, determined between 2013 and when the research was 

undertaken in January / February 2015, are considered in detail because they raise different issues and 

require different approaches to those now established in the onshore wind farm case work.  

In light of the above, in the research for all three reports in January and February 2015, over 180 cases 

were identified as being relevant to the assessment of plans and projects affecting European sites. 

Following an initial screening exercise, twenty five of these decisions were selected for detailed 

examination in this review, being relevant to the consideration of how decision-makers have taken 

account of functionally linked areas.   

One Court of Appeal case Boggis (E.9) is not directly relevant to functional linkage, as defined in section 

B.1, because the effects under consideration related to coastal processes and how they may affect an 

SPA, rather than effects on qualifying species whilst they were beyond the boundary of the SPA. It is 

included to illustrate the principles underlying evidence requirements so, except in respect of the 

discussion on evidence requirements, this case is excluded from further analysis in section D below.  

Of the twenty four cases subject to further analysis, 19 referred to effects on bird species, 4 were 

related to effects on bats, and two referred to effects on Atlantic salmon. One of the 19 SPA cases also 

identified potential effects in respect of harbour porpoise and seals (E.10 Hornsea).  



 

C.2 The summary table  

Table C.1 below lists, in date order, the cases which were identified as relevant to this report, in that 

effects on functionally linked land or sea were material to the decision taken. Individual summaries of 

these cases are available in the Appendix to this report (Part E), with further analysis provided in part D 

‘Discussion and conclusions’.    

Table C.1:   

a) identifies the case by reference, title or familiar short title;   

b) provides the date of the decision (or principal decision) and the decision-maker;   

c) refers to the quality of the supporting evidence (see further discussion after the table); and  

d) states the nature of the functional linkage.  

  

The abbreviation ‘SoS’ in the table stands for Secretary of State.  

Table C.1: Summary table of the 25 Cases reviewed in this report  
Case  Date  Supporting 

Evidence  
Nature of functional linkage  

E.1: Abbotskerswell  
PC v Teignbridge DC  

16/12/14  
High Court  

Good  Strategic flyways and sustenance zones for bats from 

South Hams SAC located in the plan area  

E.2: Lydd Airport   16/05/14  
High Court  

Good  Supporting habitat for several SPA species adjacent 

to airport site.  

E.3: Forest of Dean  
FoE v Forest of  
Dean DC (1)  

01/05/14  
High Court  

Good  Strategic flyways and sustenance zones for bats  

E.4:  
Buckinghamshire CC v 

SoS and HS2 Ltd  

15/03/13  
High Court  

Good  Supporting habitat for over-wintering SPA wildfowl 

species  

E.5: Forest of Dean  
FoE v Forest of  
Dean DC (2)  

20/06/13  
High Court  

Good  Strategic flyways and sustenance zones for bats  

E.6: Shadwell Estates  11/01/13  
High Court  

Poor beyond  
1,500m buffer  

The 1,500m buffer zone from the SPA and areas 

where at least five nesting attempts had occurred for 

stone curlew outside the SPA was sufficient, no 

evidence of a deterrent effect beyond it  

E.7: Hargreaves v SoS  02/08/11  
High Court  

Good  Supporting habitat for over-wintering pink-footed 

geese  
Table C.1: Summary table of the 25 Cases reviewed in this report  

Case  Date  Supporting 

Evidence  
Nature of functional linkage  

E.8: Sandale 

Developments  
31/03/10  

High Court  
Good  Supporting  in-river habitat for Atlantic salmon   

E.9: Boggis  20/10/09  
Court of  
Appeal  

Poor  Asserted that sea defence scheme would affect 

coastal processes within SAC/SPA along coastline.  

E.10: Hornsea Project 

One offshore wind 

farm  

10/12/14 SoS  Based on 

assumptions 

about flight 

distances  

Collision risk assessed for two SPAs (each more than 
100km away). Also potential effects on harbour 
porpoise individuals which might be part of 
populations for which 26 pSCIs/SCIs designated 
(closest 44km, furthest 512km). Also on grey seal and 
harbour seal from two pSCIs at  
44km and 64km respectively  



 

E.11: Walney 

Extension offshore 

wind farm  

07/11/14 SoS  As above  Collision risk assessed for 6 SPAs ranging from 20 - 

287km from windfarm  

E.12: Burbo Bank 

Extension offshore 

wind farm  

26/09/14 SoS  As above  Collision risk assessed for 5 SPAs ranging from 6 - 55km 

from windfarm   

E.13: North  
Killingholme power 

station project  

11/09/14 SoS  Good  Supporting habitat for SPA species close to the SPA  

E.14: Rampion offshore 

wind farm  
16/07/14 SoS  Based on 

assumptions 

about flight 

distances  

Collision risk assessed for SPA up to 490km distance  

E.15: East Anglia 1 

offshore wind farm  
17/06/14 SoS  As above  Collision risk assessed for 3 SPAs; one at 54km, the 

other two at 259km  

E.16: Able Marine 

energy park  
28/08/13 SoS  Good  Function of important black-tailed godwit roost 

would be lost with loss of intertidal feeding areas  

E.17: Triton Knoll 

offshore wind farm   
11/07/13 SoS  Based on 

assumptions 

about flight 

distances  

Collision risk assessed for SPA 83km away    

E.18: Galloper offshore 

wind farm  
24/05/13 SoS  As above  Collision risk assessed for SPA population from site 

26.9km away.  

E.19: Preesall Saltfield 

underground gas 

storage  

09/04/13 SoS  Good  Supporting habitat used by pink-footed geese   

E.20: Heysham to M6 

Link Road  
19/03/13 SoS  Good  Some birds known to feed and nest in affected fields 

but NE considered intensity of use was low and no 

particular fields favoured, with alternative sites 

nearby  

E.21: Hinkley Point C 

nuclear power station  
19/03/13 SoS  Good  Six large fields used for roosting by SPA populations  

E.22: Frodsham 

onshore wind farm  
19/10/12 SoS  Good  Site was a dredging disposal ground which hosted 

notably high numbers of over-wintering and passage 

waders from SPA immediately adjacent  

E.23: Portsmouth 

Stadium  
15/06/95 SoS  Good  Prime winter feeding ground for Brent geese from 

nearby SPA  

E.24: Lemonford 

Caravan Park  
06/03/14  
Inspector  

Poor  Strategic flyway for greater horseshoe bats  

E.25: Parkhead Farm  11/05/09  
Inspector  

Good  Collision risk to geese from SPA located 5km away  

  

  

The assessment of the quality of the supporting evidence is a professional judgment by the researchers 

based on the evidence available.  It relates to how well it was demonstrated that there was, or probably 

was, a functional linkage between the area of land or sea affected and the population of the species for 

which a site had been classified or designated.   Where this is assigned as ‘good’ it indicates actual 

survey or other evidence and relatively clear (or even obvious) links to the SAC/SPA.    

  

As described in section D below, other cases, in the marine environment, had to be based on reasonable 

scientific assumptions.  This is because assumptions had to be made about where the birds in the 



 

development area might breed and about recorded foraging distances.  Nevertheless, these cases 

should not be regarded as having a weak evidence base for the links.  In the precautionary approach of 

the Habitats Regulations sufficient evidence pointed to a possibility or a risk of an effect on SPA 

populations.     

  

In the case of E.20, there was good evidence that SPA bird species used the affected area for nesting and 

feeding, but there was agreement that the use of the area was so low that the proposed link road would 

not have a significant effect. There was a functional link, but not an important one, emphasising that the 

two decisions are different: Is there a functional link? Is there a significant effect on the European site?  

  

In respect of three cases, the evidence base was considered to be ‘poor’ with links not well established.  

The first of these was Boggis, already discussed above.  The second was in Breckland (E.6) where the 

court found there was no convincing evidence that birds would be deterred from breeding by housing 

located beyond the 1,500m buffer zone agreed in the adopted local plan. In the other case (E.24) the 

developer declined to carry out surveys that  

could have demonstrated the functional link that the Inspector and the planning authority clearly 

considered to be likely.      

5. D Discussion and conclusions  

D.1 Cases concerning effects on bats   

Four cases reviewed (E.1, E.3, E.5 and E.24) concerned effects on bat SACs.  An analysis of the cases 

confirms the following points.  

The qualifying features of the bat SACs were the population of the bats using the SAC as a roost.  Each 

individual of the relevant species is protected in its own right as a European protected species, so too 

are its breeding and resting places, whether it or the places are in the SAC or anywhere outside it.  

However, there is additional protection for the animals through designation of their key roost areas as 

SACs.  Furthermore, if the bats in the SAC rely on habitat outside the SAC, the loss or reduction (in area 

or ecological value) of which could have a significant effect on the population of the SAC bats, then that 

supporting habitat should be treated in a Habitats Regulations Assessment in the same way as the 

habitat in the SAC. In short, whilst the European protected species legislation protects the bats and their 

breeding and resting places, it is the effect of the designation of the SAC that protects, through the 

Habitats Regulations Assessment process, the habitat of the bats outside the SAC.   

The issues in the four cases examined related to the potential loss, interruption, or diminution of the 

ecological value of the routes (flyways) used by the bats from the SAC to reach their foraging grounds, 

which were widely spread around the countryside beyond the SAC boundary.  Hence the bats would be 

indirectly affected by way of loss of habitat, or by the interruption or severance of the flyways or by the 

introduction of deterrent effects in the flyways and/or in the foraging areas.  Reduction in ecological 

value of the foraging areas and/or impediments to the bats reaching their foraging areas could 

undermine achievement of the conservation objectives of the SACs and therefore affect the 

conservation status of the bats in the SACs.  

In all cases the risk to the population of bats, for which the SAC had been designated, arising out of 

effects which could occur beyond the boundary of the SAC was accepted. In the case of Forest of Dean 

FoE v Forest of Dean DC (2) (E.5) the judgment stated:   



 

“Although the Northern United compound has not been designated a SAC, the designation of an 

area as a SAC protects the population of the species using the site and not just the site itself”.  

In the Lemonford case (E.24) the Inspector noted:  

“the South Hams SAC is self-evidently an important area in biodiversity terms and its 

functionality in terms of the strategic flyways is clearly fundamental to its integrity as habitat”  

In three of the four cases the approach to functional linkage was underpinned by substantive survey 

work showing a reasonable likelihood that the area that would be affected was functionally linked to the 

relevant SAC bat population.  But in the case of the Lemonford appeal (E.24), it was the uncertainty that 

arose from the inadequacy of the survey work that led to the dismissal of the appeal.  The appellant had 

been reluctant to undertake the survey work recommended by the planning authority’s ecological 

adviser and Natural England.  If carried out, this survey could have established the relative importance 

of the area of offsite habitat that would have been affected and the likely efficacy of mitigation 

measures.    

The Inspector recognised that regulation 61 of the Habitats Regulations must be applied in respect of 

the potential changes that the development would make to the ecological function of the flyway for the 

bats from the SAC.  The information requested by the planning authority in this case was not regarded 

as onerous. The applicant / appellant had declined to submit it so the Inspector concluded: 

“Appropriate assessment cannot, in my view, be adequately undertaken on the basis of the 

information to hand”. On the precautionary basis of the regulations he dismissed the appeal for this 

and other reasons.  

D.2 Cases concerning effects on bird species  

Twelve of the 19 cases involving SPAs related to terrestrial or coastal habitats involving a range of 

waterfowl species, mainly geese, ducks and waders.  Seven related to the marine environment and sea 

birds.  

Terrestrial and coastal SPAs  

In all twelve cases involving terrestrial or coastal SPAs the decision maker recognised the potential 

importance of functionally linked land and that it should be treated as part of the Habitats Regulations 

Assessment.  Table D.1 below summarises the 12 cases.  It indicates the case reference number in 

section E, the type of development proposed, the distance of the development from the SPA, the key 

issue and whether the decision concluded no likely significant effect (LSE) or an adverse effect on 

integrity (AEOI) of the SPA.  

Table D.1: Cases involving effects on birds associated with terrestrial or coastal SPAs  
Development  Distance  Issue  LSE / 

AEOI  
E.2 Airport 

expansion  
<1km  Disturbance and displacement of several species of feeding and 

roosting birds on fields located varying distances from the SPA 

by aircraft noise and operational activity  

No LSE  

E.4 High speed 

rail  
8km  Disturbance and displacement by construction and operational 

noise of railway c.400m from a water body used by wildfowl 

from an SPA 8km away.  Subject to further research LSE unlikely  

No LSE  



 

E.6  
Residential  

1.5km  
buffer  

Disturbance and displacement of breeding stone curlew as a 

result of residential development near to nesting sites.  Plan 

included a buffer ensuring no new residential development 

within 1.5km of the SPA boundary or areas outside SPA of 

suitable habitat and where at least 5 nesting attempts had been 

recorded since 1995  

No LSE 

beyond 

buffer  

E.7 Wind 

turbines (2)  
5km  Pink-footed geese roosted in the SPA and fed on fields adjacent 

to the development 5km from the SPA.  Without mitigation 

collision mortality risk was up to 50 geese per year.  Mitigation 

measures accepted as sufficient to avoid a significant effect  

No LSE  

E.13 Gas power 

station  
Adjacent  Large numbers of golden plover, curlew, lapwing and other 

species used fields close to the development site.  Construction 

noise could disturb them and wildfowl on a nearby wetland if 

birds were in the zone of influence of 500m.  Noise mitigation 

measures accepted as sufficient to avoid a significant effect  

No LSE 

Beyond 

buffer zone  

Table D.1: Cases involving effects on birds associated with terrestrial or coastal SPAs  
Development  Distance  Issue  LSE / 

AEOI  
E.16 Marine 

energy industry  
Adjacent  Large numbers of black-tailed godwit could be displaced 

because of loss and reduced functionality of intertidal areas in 

the SPA, compounded because they relied on adjacent wetland 

pits outside the SPA for roosting so would be displaced from 

both areas  

AEOI  

E.19  
Underground 

gas storage  

Adjacent  Loss of small area of land used by feeding pink-footed geese 

from SPA owing to construction of access road.  Displacement 

effect likely to be within 500m of construction activity, on edge 

of large area used by geese  

No LSE  

E.20 Road link  3km  Proposed road would pass through fields used for breeding and 

feeding by birds from SPA.  NE advised intensity of use was light, 

species did not favour any particular field and alternative areas 

also outside the SPA were available to them  

No LSE  

E.21 Nuclear 

power station  
Adjacent  Fields to be used during construction supported significant 

numbers of waterfowl from 2 adjacent SPAs requiring substantial 

mitigation measures during construction and operation of a lay-

down area  

LSE but no 

AEOI due 

to 

conditions  

E.22 On shore 

wind farm  
Adjacent  Site was a dredging disposal ground which hosted notably high 

numbers of over-wintering and passage waders, redesign and 

additional mitigation measures secured  

No LSE  

E.23 Football 

stadium  
<1km  Development site considered to be prime winter feeding 

grounds for dark-bellied brent geese from nearby SPA, refused 

permission, effectively concluding AEOI could not be ruled out  

AEOI  

E.25 Wind 

turbines  
5km  Potential for feeding habitat loss and significant collision risk for 

pink-footed geese flying to other feeding grounds from SPA 

roost.  Mitigation package agreed with NE and RSPB  

No LSE  

  

In each of the above twelve cases there was some degree of evidence that birds from the relevant 

specific SPA (or reasonably assumed to be birds from that SPA) were actually using, or were highly likely 

to use, the area affected by the development.  In the case of the stone curlews in Breckland, the issue 

was securing a buffer zone that was large enough to ensure that breeding birds would not be disturbed 

by proposed development, the calculation of the buffer zone being based on scientific survey and 

analysis including historical records of breeding attempts.    



 

  

In the terrestrial or coastal environments, three points became clear from the research:  

  

a) the scope for SPA bird species to use land, whether in close proximity or further away from the 

SPA, is often limited by urban development, land use patterns, noisy or other disturbing 

activities or operations, barriers and of course suitability of the habitat, even where there is 

open land or water;  

b) there are often good quality, pre-existing records, such as Wetland Bird Census data, to indicate 

the use of specifically defined areas outside the SPA by birds;  

c) surveys of use, or potential use, of land or water bodies by relevant SPA species is usually 

reasonably obtainable even if surveys are required over a period of time.  

    

Consequently, in the terrestrial and coastal environments, the possibility of the presence of functionally 

linked land is more readily identifiable, and the land areas more easily defined as relatively discrete 

areas, than in the marine environment discussed below.   Where preexisting records were not available, 

but an area affected by a development appeared likely to be used as functionally linked land, new 

survey work was undertaken to establish the level of use in order to inform a Habitats Regulations 

Assessment, screening or appropriate assessment, as the case may have been.  Even where good data 

about levels of use were available, survey effort was continued to improve understanding, case E.22 

Frodsham onshore wind farm, being a case in point.  

  

Sea bird SPAs  

  

In contrast, the seven sea bird SPA cases relating to offshore wind farms had to approach the potential 

of functionally linked areas of sea differently.  Pre-existing survey information that was location specific 

to the development sites was scarce.  All new proposals involved surveys to establish the use of the 

proposed wind farm areas by all species of birds.  It was then necessary to consider whether the birds 

that were recorded in these offshore areas may reasonably be assumed to be individuals associated 

with an SPA.    

  

In some cases individual breeding birds such as gulls, were tagged in the SPA and tracked to see if they 

ventured into the development area.  In other cases, however, such tracking studies would have been 

impractical.  So the likelihood of an area being functionally linked to an SPA was established by 

considering the likelihood of the birds having come from an SPA.  This depended in part on the 

proportion of that species which bred in SPAs, and the distance that the area lay from SPAs for the 

relevant species, compared to the known recorded foraging distance or migratory behaviour of the 

species. For example, if all pairs of a species which was recorded feeding in, or otherwise using, a wind 

farm area, bred in an SPA, and one or more SPA for that species was located within the known 

maximum recorded foraging distance from the wind farm site, it could reasonably be assumed that the 

birds that could be affected in the breeding season were linked to one or more such SPA; and the wind 

farm area was functionally linked.   

  

Whilst in respect of kittiwakes some assessments considered their seasonal migration routes, the critical 

distance was usually the known maximum breeding season recorded foraging distance, or in some cases 

the known breeding season flight paths, which varied considerably from one species to another.  No 

standard cut off distance from an SPA could be used as a surrogate for the risk of a significant effect.  All 

of this was relevant before the ornithological analyses attempted to calculate collision risk or 



 

displacement for the birds that were recorded as using the development area.  In Habitats Regulations 

Assessment terms it was first necessary to establish the likelihood of the birds potentially affected being 

qualifying features of an SPA somewhere.  Inevitably this involved some assumptions.  

  

Some of the distances involved, between a particular wind farm and an SPA potentially significantly 

affected, may appear to be considerable, and were sometimes considered by applicants to be over-

precautionary.  However, on the scientific evidence in the Habitats Regulations Assessments 

accompanying the Secretary of State’s decision in each of these cases, the calculations of displacement 

and collision risk modelling relate to bird populations which can reasonably be assumed to be those 

relating to an SPA.  In all cases the SPA(s) potentially affected was specifically identified.  

  

Table D.2 attempts to encapsulate the evidence about sea areas considered to be functionally linked in 

these seven cases. It indicates, for each of the main sea bird species, their maximum recorded foraging 

distance, and then the case reference number in section E, the name of the development and the 

distance of the development from the SPA, with an indication as to whether the decision-maker 

concluded a likely significant effect (LSE) or an adverse effect on integrity (AEOI) of the SPA.  

Table D.2 Maximum foraging distances of sea birds and location of offshore wind farm 

case studies  
Species  Maximum  

foraging  
Cases / distance from SPA(s)  

Gannet   
Morus bassanus  

c.590km  E.14 Rampion 490km LSE in combination no AEOI  

E.15 East Anglia One 259km LSE in combination no AEOI  

E.17 Triton Knoll 83km LSE in combination no AEOI   

Kittiwake*  
Rissa tridactyla  

c.60km /  
c.120km  

E.14 Rampion 490km no LSE alone or in combination  

E.15 East Anglia One 259km no LSE alone or in combination  

E.17 Triton Knoll 83km no LSE alone or in combination  

Manx Shearwater   
Puffinus puffinus  

330km  E.11 Walney Extension 120km, 147km, 287km LSE in combination no 

AEOI  

Lesser black-backed 

gull   

Larus fuscus  

c.140km   E.12 Burbo Bank 6km, 6km, 42km, 55km LSE no AEOI  

E.15 East Anglia One 54km LSE no AEOI   

E.18 Galloper 27km (surveys tracked one bird 159km from the SPA)  

Sandwich tern   
Sterna sandvicensis  

Uncertain  E.17 Triton Knoll 47km thought to be upper limit of likely range, species 

recorded in the area no LSE  

*as mentioned in the text, possible effects on kittiwakes during seasonal migration were considered but 

also concluded not to be a likely significant effect.  

D.3 Cases concerning effects on Atlantic salmon  

The Sandale case (E.8) concerned effects on individuals of Atlantic salmon, when they would be 

upstream of the SAC boundary. With the project being located upstream of the designated SAC, the 

functional linkage between the population for which the SAC had been designated and the individuals 

potentially affected by the proposed development is clear, because all salmon in the upper reaches 

must be salmon who had migrated through the SAC.   

In the case of Sandale, the risk to the SAC from effects on individuals while they were within the 

Camowen River was considered to be sufficient to require further investigation.  These risks had not 

been adequately assessed when the original permission had been granted. The evidence regarding the 



 

presence of Atlantic salmon was from a desktop study supported by ‘reports’ of individuals being 

observed.  

In the case of Burbo Bank the location of the project site meant that the noise from piling activity had 

the potential to prevent Atlantic salmon from making their seaward migration from the SAC out into the 

Irish Sea. The risk to the smolt migration could, however, be avoided through a proposed timing 

restriction on the driving of the piles.  This enabled a conclusion of no adverse effect on the integrity of 

the site. Whilst the SAC was located 32km away from the project area, the mouth of the estuary through 

which the individuals had to migrate to reach the Irish Sea was only 8km from the project area.  

D.4 Cases concerning harbour porpoise and seals  

Only one case subject to review, Hornsea (E.10), considered functional linkage in the context of marine 

mammals.  The effects considered related only to displacement, rather than displacement and mortality 

as in the case of the sea birds. Hornsea identified potential effects on the populations of harbour 

porpoise for which 26 pSCIs/SCIs mostly in the territorial waters of other member states, had been 

proposed or designated and the populations of grey seals and harbour (common) seals from which two 

pSCIs had been proposed by the Netherlands.  

Whilst on-site surveys revealed that individuals of the species were present within the project area, the 

links to populations for which a SAC had been designated were necessarily based on assumptions. The 

distance from the European sites, and the range over which the species were known to forage for food 

being so extensive, particularly in the case of harbour porpoise, meant that risks from displacement 

were not considered to represent a threat to the integrity of any of the sites affected, for any of the 

species for the reasons indicated in the following quotations (emphasis added).  

“it is unlikely that harbour porpoise from these European sites are solely using the Hornsea area 

to feed in. This is particularly unlikely given the highly mobile and wide foraging nature of 

harbour porpoises and their ability to feed on a range of prey sources.  

“Given the relatively small maximum displacement rate (1.7 km from piling work) predicted for 

harbour seals relative to their typical foraging range (40-50 km), it is unlikely that even if all the 

offshore wind farms in the North Sea are undertaking concurrent or sequential piling activity that 

harbour seals from Doggersbank pSCI, and the Klaverbank pSCI will be without sufficient 

foraging habitat given their diverse diet preferences and foraging range.   

  

D.5 Evidence requirements   

Extending the discussion on evidence requirements in D.1 and D.2, as to the initial identification of an 

area that may be functionally linked, this section examines the evidence requirements for the 

assessment of the effects on the species.  

The case of Boggis (E.9) established some important principles with regard to the evidence in respect of 

a perceived risk to a European site (emphasis added).  

“a claimant who alleges that there was a risk which should have been considered by the 

authorising authority so that it could decide whether that risk could be "excluded on the basis of 

objective information", must produce credible evidence that there was a real, rather than a 

hypothetical, risk which should have been considered”.  



 

The level of supporting evidence relating to risks concerning functional linkage varies across the cases 

reviewed. In the cases of terrestrial plans and projects affecting SPA bird species, survey information 

was available and the use of affected areas by the populations for which the SPA had been classified was 

plainly established. Of relevance to the outcome of the decisions was the level of use of the functionally 

linked land affected and its importance to the maintenance of the populations for which the site had 

been classified.  

In the case of the North Killingholme Power Project (E.13), whilst the applicant’s  

Environmental Statement found that the area adjacent to the project was important for SPA bird 

species, with findings of up to 10,000 golden plover on land to the north of the development 

representing 2.5% of the British wintering population (and exceeding the threshold for SPA classification 

in its own right), the maximum area over which the birds were likely to be affected by the proposed 

visual and noise disturbance effects was small  

(within 500m). With reference to this ‘zone of influence’ “The SoS is satisfied that there would be no 

adverse effect on SPA/ Ramsar birds outside the designated site boundary from construction 

disturbance as only a small population of birds are recorded in close proximity and disturbance 

effects will be mitigated by using hoarding and barriers to screen operations.”   

Likewise, in the case of the Heysham to the M6 link road (E.20), although birds from the SPA were 

known to utilise the fields alongside the proposed route, Natural England did not consider functional 

linkage effects merited appropriate assessment on the basis that “the intensity of use by these 

species was light and species do not favour any particular field with suitable alternatives 

available nearby”.  

In contrast, in the case of Hinkley power station (E.21), surveys revealed that more than 1% of the 

Severn Estuary SPA populations and approximately 25% of the Somerset Levels and Moors SPA 

population of golden plover were affected while on functionally linked land. The land was clearly 

important to the maintenance of the SPA populations and (emphasis added):  

  

“The Secretary of State has considered the potential disturbance and displacement effects on 

birds that are features of the Severn Estuary SPA and Ramsar. In view of the numbers of birds 

close to the foreshore and the sensitivity of those species, most notably Shelduck, he considers 

it necessary to impose a range of mitigation measures during construction and operation to 

reduce disturbance due to noise, artificial light, vessel movements and the presence of 

personnel and machinery on site....  

“ ...The Secretary of State has considered the potential impacts on bird species and the 

assemblage of birds that are the feature of the Somerset Levels and Moors SPA/Ramsar. For 

the same reasons that apply to the Severn Estuary SPA/Ramsar (covered in chapter 7 of this 

document), he concludes that, with the relevant DCO and EA Environmental Permit 

requirements in place, the impacts from HPC alone and in combination would not have an 

adverse effect on site integrity.”  

Case E.22, Frodsham onshore wind farm, is also a notable example of the high level of confidence in the 

data obtained about the use of functionally linked land.  Although the immediate proximity of the site to 

the SPA and the locally well-known ornithological value of the application site would always have 

indicated a high probability of a functional link, this case is characterised by a considerable survey effort 

and extensive analysis in order to fully understand the use of the site by birds and its links to the SPA.  

Furthermore, the proposal was redesigned and resubmitted in a variation to the application, as a result 



 

of this detailed work assessing the ecological functionality of the site.  As a result of this effort and 

redesign, together with the mitigation package, Natural England withdrew its objection and the 

Secretary of State concluded that, despite the high levels of use of the site by SPA populations and the 

immediate proximity to the SPA, there would be no likely significant effect on the SPA or the Ramsar site 

either alone or in combination with other plans or projects.  

The adequacy of the assessment undertaken in respect of functional linkage is also influential. A 

perceived threat or risk from effects occurring beyond the boundary of the site was identified in the 

cases of Shadwell (E.6), Sandale developments (E.8) and Lemonford caravan park (E.23). The first case 

concerned birds, the second Atlantic salmon and the third bats.  But all cases considered a ‘risk’ related 

to functional linkage and the extent to which that risk had been adequately addressed.  

In the case of Shadwell, the approach adopted by the Council had been to create a buffer zone of 

1,500m from the SPA boundary and likely offsite breeding areas for the stone curlew.  In court it was 

argued that an allocation beyond 1,500m and in an area where the birds had been observed to breed in 

the past ought not to have been included in the plan.  But the court gave considerable weight to the 

extensive survey work, analysis and expert opinions expressed by Natural England and the RSPB. The 

challenge centred on how the underlying reports had been interpreted and applied and further risk 

(beyond that already addressed in the agreed approach) based on anecdotal reports. With reference to 

the risk identified in this challenge, the court ruled that “The evidence... is nowhere near providing 

the ‘cogent and compelling’ reasons that are needed in order to depart from the views of a 

statutory consultee.... No new evidence has been produced which undermines the validity of the 

1,500 metre distance”. And then making a reference to Boggis (E.9) “In order to succeed on ground 

3, Shadwell has to produce credible evidence of a real risk to the integrity of the SPA”. In other 

words the court was satisfied that the competent authority, in consultation with the statutory nature 

conservation body, had correctly identified the risks from effects on functionally linked land and had 

undertaken the necessary assessment work and developed an agreed approach based on the evidence 

obtained. The risk raised by the claimants lacked evidence of equivalent credibility.   

In both Sandale Developments and Lemonford caravan park a credible risk was identified to the 

qualifying features of the European site from effects on functionally linked areas but, in both cases, 

there was insufficient evidence that these risks had been adequately assessed. A precautionary 

approach was thereby taken.  In the absence of evidence upon which the credible risks could be 

excluded by obtaining relevant information and making an assessment of the significance of the effects 

on the qualifying features (salmon and bats), the Sandale decision was found not to satisfy the 

requirements of the Regulations and the Lemonford appeal was dismissed for want of adequate 

information to make an appropriate assessment.   

“the underlying lack of specific information about the manner in which the site is actually used 

by the Greater Horseshoe Bat militates against the robustness of conclusion that is in this 

instance required.”   

“Appropriate assessment cannot, in my view, be adequately undertaken on the basis of the 

information to hand.” (Lemonford (emphasis added))  

“In light of the applicant's evidence about protected salmon above the watercourse in the  

Camowen River the potential impact is clear and must be excluded”  

“More particularly, the information that has now emerged does indicate that the risk exists that 

the proposed development will have significant effects on the SAC, in that the salmon may be 



 

affected by discharges into the watercourse. The precautionary principle dictates that the risk 

exists because it cannot be excluded on the present state of knowledge” (Sandale (emphasis 

added)).  

In essence, the analyses in D.1 to D.5 show that, amongst other things:  

a) The identification of an area as functionally linked land in the terrestrial or coastal environment 

is generally relatively straightforward and readily recognised, but may sometimes not be 

apparent and may require some initial survey and analysis or collation of pre-existing data, to 

establish the link.  

  

b) The identification of an area as functionally linked sea is more challenging and has to be 

approached differently for marine developments; nevertheless an approach in respect of sea 

birds and marine mammals appears to be developing and although necessarily relying to a 

greater extent on assumptions, it provides a robust approach which is suitably precautionary 

without being onerous.  

  

c) Once identified as functionally linked land or sea, the evidence required by decision makers in 

stages 1 and 2 of the Habitats Regulations Assessment process are no different to those that 

might reasonably be expected in relation to direct or on-site effects on the European site.  The 

precautionary principle applies equally to functionally linked land and sea.  Where effects might 

be significant and there is insufficient information to ascertain that there would not be an 

adverse effect on the integrity of a site, in terms of the population of the species for which the 

site has been classified or designated, authorisation has been denied; consistently with the 

provisions of the Regulations. However in the majority of cases sufficient evidence was available 

for the decision-maker to conclude that there would be no significant effect, or no adverse 

effect on site integrity, if the project was authorised.   

  

    

6. E Appendix - Case Summaries  
  

Decisions of the UK Courts  

 

The decisions reviewed below in respect of decisions taken by the UK Courts (E.1 to E.9) can be found on 

the British and Irish Legal Information Institute (BAILII) website: http://www.bailii.org/   

E.1 Abbotskerswell Parish Council v Teignbridge DC  

E.1.1 Description of case  

An application to quash the adopted Teignbridge District Council Local Plan. The Claimant alleged that 

the plan failed to ensure strategic level protection for the South Hams SAC which hosted approximately 

31% of the UK’s population of greater horseshoe bats.     

E.1.2 Location  

The Local Plan covers the district of Teignbridge to the south west of Exeter in Devon.  

http://www.bailii.org/
http://www.bailii.org/


 

E.1.3 Date of decision 16th 

December 2014 E.1.4 Decision 

maker  

The High Court: Abbotskerswell Parish Council v Teignbridge DC [2014] EWHC 4166 (Admin)   

E.1.5 Designated site and nature of functional linkage  

The South Hams SAC comprised a series of caves which hosted a significant proportion (31%) of the UK 

population of greater horseshoe bats (GHB). The SAC included five component SSSIs and the bats used 

the wider countryside of South Devon for commuting, foraging, roosting and mating.  

In May 2010 Natural England had produced a document known as the Consultation Zone Planning 

Guidance for the South Hams SAC which identified the sustenance zones and strategic flyways used by 

the bats. The Council’s assessment under the Habitats  

Regulations identified the need for a number of policies in respect of the potential effects on the SAC, 

importantly it added a specific requirement:  

“A bespoke GHB mitigation plan … must be submitted to and approved before planning 

permission will be granted. The plan must demonstrate how the site will be developed in order 

to sustain an adequate area of non-developed land as a functional part of the local foraging area 

and as part of a strategic flyway used by commuting GHBs associated with the South Hams 

SAC. The plan must demonstrate that there will be no adverse effect on the SAC alone or in 

combination with other plans or projects.”  

The Habitats Regulations Assessment of the plan also recommended (paragraph 55) that:  

 “the Council should prepare and publish, a GHB Mitigation Strategy, in collaboration with the 

other planning authorities with responsibility for the South Hams SAC, as a supplementary 

planning document. It would identify the requirements and measures necessary to mitigate the 

likely effects of all types of developments (both alone and incombination with other projects) in 

all areas where there could be an adverse effect on the integrity of the South Hams SAC.  This 

Strategy would eventually replace the guidance published by Natural England in 2010”  

E.1.6 Decision  

Having considered the arguments the Court concluded in paragraphs 83-84, that the Planning Inspector 

had been entitled to conclude that the Local Plan met the statutory requirements in terms of the 

Habitats Regulations.   

It was implicitly accepted throughout the judgment that the population of bats for which South Hams 

SAC had been designated was relevant to the decision even when individuals were beyond the 

boundaries of the SAC.   

The case against the Council was dismissed.  

  

E.2 RSPB and Lydd Airport Action Group v Secretary of State and London Ashford 

Airport  

E.2.1 Description of case  

Two separate applications under s288 of the Town and Country Planning Act 1990, each challenging the 

decision of 10 April 2013 by the Secretary of State for Communities and Local Government and the 

Secretary of State for Transport to grant permission for the extension of the north/south runway at 



 

London Ashford Airport, with a limit by condition on annual aeroplane movements of 40,000, and for a 

passenger terminal with a capacity limited by condition to handling 500,000 passengers per annum.  

  

The RSPB challenge related primarily to disturbance effects on birds on the adjacent Dungeness to Pett 

Level SPA. The Inspector had concluded that the proposed expansion would have no likely significant 

effect upon the SPA and RSPB asserted that the factual conclusions and state of knowledge of the 

effects of the project should have led to an “appropriate assessment”.  

E.2.2 Location  

The London Ashford Airport is located at Lydd, in Kent.  

E.2.3 Date of decision 16th May 

2014 E.2.4 Decision maker  

The High Court: RSPB and Lydd Airport Action Group v Secretary of State and London  

Ashford Lydd Airport [2014] EWHC 1523 (Admin)  

E.2.5 Designated site and nature of functional linkage  

The Dungeness to Pett Level SPA was located approximately 750m east and 500m south of the existing 

runway. The case considered the effects of the proposal within the site boundary and also with 

reference to '“functionally linked land” beyond the boundary which was used by the SPA populations for 

feeding or roosting.  

E.2.6 Level of evidence concerning functional linkage  

There was strong evidence to support how land beyond the boundary of the SPA and immediately 

adjacent to the existing airport was used by individuals of several bird species for which the SPA had 

been classified. Paragraphs 15-16 of the judgment state:  

“15. There is a further area of land of some considerable extent, but never defined on a map at 

the Inquiry, known to the Inquiry, at least, as Functionally Linked Land, FLL. The Inspector 

described it in this way at paragraph 14.6.4 IR, accepting the evidence of Natural England and 

the RSPB:  

  

“The SPA and pSPA consist largely of waterbodies used for roosting and so land outside, but 

functionally linked to, the designated sites is also important. Arable and grassland fields 

adjacent to the Airport, to the north-west, west and south-west of it, and to the west and north-

west of Lydd provide feeding areas for concentrations of designated species. Without this land 

outside the designated sites the range of species and assemblages for which the sites are 

designated might not be there”.  

  

“16. As the RSPB’s case evolved before me, it was the effect on the FLL from measures taken 

within the airport site, and thus indirectly the effect on the protected sites, their bird population 

and its well being, which lay at the heart of the dispute about the effect of bird control measures. 

The RSPB was also concerned about off-site measures, which could also take place in the FLL”  

E.2.7 Decision  

The importance of functionally linked land was explicitly accepted in paragraph 27 which read as follows 

(emphasis added):  

“There is no authority on the significance of the non-statutory status of the FLL. However, the 

fact that the FLL was not within a protected site does not mean that the effect which a 

deterioration in its quality or function could have on a protected site is to be ignored. The indirect 



 

effect was still protected. Although the question of its legal status was mooted, I am satisfied, as 

was the case at the Inquiry, that while no particular legal status attaches to FLL, the fact that 

land is functionally linked to protected land means that the indirectly adverse effects on a 

protected site, produced by effects on FLL, are scrutinised in the same legal framework just as 

are the direct effects of acts carried out on the protected site itself. That is the only sensible and 

purposive approach where a species or effect is not confined by a line on a map or boundary 

fence. This is particularly important where the boundaries of designated sites are drawn tightly 

as may be the UK practice.”  

In respect of this functionally linked land, the court accepted the view of the Inspector that “although 

the use of some functionally linked land might change, there is nothing to suggest that it would 

be ‘sterilized’.” The Court concluded that there was no likely significant effect upon the SPA from the 

proposed runway extension; this decision considered effects both within the SPA and those associated 

with the functionally linked land.  The challenge by the RSPB was dismissed.  

  

E.3 Forest of Dean FoE v Forest of Dean District Council  

E.3.1 Description of case  

An application for Judicial Review against the grant of outline planning permission for two sites on the 

grounds of a failure to carry out a sufficient ‘in-combination’ assessment with regard to an associated 

spine road (which had not been applied for at the time).   

E.3.2 Location  

The two sites which were the subject of the challenge were located in the Cinderford area of the Forest 

of Dean in Gloucestershire.  

E.3.3 Date of decision  

1st May 2014  

E.3.4 Decision maker  

The High Court: Forest of Dean Friends of the Earth v Forest of Dean District Council [2014] EWHC 1353 

(Admin)  

E.3.5 Designated site and nature of functional linkage  

The site considered the potential effects on the lesser horseshoe bat population for which the Forest of 

Dean and Wye Valley SAC had been designated. It was claimed that the spine road, when built, would 

disrupt the bats’ flyways meaning that potential adverse effects could not be ruled out.  

E.3.6 Level of evidence concerning functional linkage  

There was strong evidence from surveys regarding the route of the flyways used by the bats.  

E.3.7 Decision  

This case was primarily concerned with an alleged failure to undertake a sufficient ‘incombination’ 

appropriate assessment. It implicitly accepted that the spine road would disrupt bat flyways (noted in 

correspondence from Natural England). The Court therefore recognised that there was a functional 

linkage between the area of the flyways and the SAC with its population of bats for which it had been 

designated.    

  



 

E.4 Buckinghamshire County Council and others v Secretary of State and HS2 Ltd  

E.4.1 Description of case  

This case concerned High Speed Two (HS2), the proposed new high speed rail network, and a challenge 

as to whether a ‘Decision and Next Steps’ document associated with the early stages of the decision 

making process should be subject to assessment under the Habitats Regulations.   

E.4.2 Location  

The proposed new rail line would connect London to Birmingham, and then on to Leeds and 

Manchester.  

E.4.3 Date of decision 15th March 

2013 E.4.4 Decision maker  

The High Court: Buckinghamshire County Council and others v Secretary of State and HS2 Ltd [2013] 

EWHC 481 (Admin)  

E.4.5 Designated site and nature of functional linkage  

With reference to the ‘Decision and Next Steps’document the case considered the potential for effects 

on the South-West London Waterbodies (SWLW) SPA through disturbance of gadwall and shoveler at 

Broadwater Lake, some 8km from the SPA.  

E.4.6 Level of evidence concerning functional linkage  

Only limited information is available, but reading the documentation it can be assumed that there was 

evidence from survey work that some of the individuals on Broadwater Lake would make up a 

proportion of the populations for which the SPA had been classified.  

E.4.7 Decision  

The concept of the importance of functionally linked land was accepted by the Court in principle at 

paragraphs 207-208 which state:  

  

“The concern was that the operation and construction of HS2 which would cross the MidColne 

Valley SSSI, about 400m from Broadwater Lake, would disturb the gadwall and other wildfowl 

there, which might be part of the internationally important numbers of over-wintering gadwall 

and shovelers which used the SWLW SPA, some 8 kilometres away, and which gave rise to its 

SPA designation. If the construction or operation of the viaduct disturbed the SSSI, and the 

SSSI provided supporting habitat for the SPA population, disturbance of the SSSI could affect 

the integrity of the SPA.   

  

“The screening assessment, paragraph 6.1.8, expressed the view that the distance from the 

viaduct to the SPA made significant adverse effects on the SPA unlikely, but that “further 

research would be required to establish the current size and importance of the population of 

gadwall at Colne Valley SSSI and likely adverse effects on the SPA arising from impacts on the 

SSSI”.   

  

E.5 Forest of Dean FoE v Forest of Dean District Council  

E.5.1 Description of case  

A challenge to the adoption of two development plan documents; the Forest of Dean Core Strategy and 

the Cinderford Northern Quarter Area Action Plan.  



 

E.5.2 Location  

Cinderford is located in the Forest of Dean in Gloucestershire.  

E.5.3 Date of decision 20th June 

2013 E.5.4 Decision maker  

The High Court: Forest of Dean Friends of the Earth v Forest of Dean District Council [2013] EWHC 1567 

(Admin)  

E.5.5 Designated site and nature of functional linkage  

The Wye Valley and Forest of Dean Bat Sites SAC comprised 10 sites within a 12-15 mile radius of the 

small town of Cinderford. The SAC was designated for its population of lesser horseshoe bats (LHB). 

Paragraph 21 of the judgment summarises the functional linkage effects:  

“...the LHB which roost in some of the buildings on the Northern United site had flight paths, or 

flyways, to and from their roosts which ran across the forest road. LHB fly slowly and, generally, 

fly low - typically less than 1.5 m above the ground - so that they could be vulnerable to impact 

from vehicles if crossing a road. Usually the bats prefer to cross an obstacle such as a road by 

flying through the canopies of roadside trees, if there are any, and then dropping back down to 

ground level after crossing the obstacle. The problem, from the bats’ point of view, is that their 

relatively low speed of flight makes them vulnerable to predators, such as owls, unless they 

have the protection of cover such as trees or hedges. They detest light and will not leave the 

roost until light levels are sufficiently low for them to feel safe. Thus an additional problem 

presented by an adjacent road is the high level of ambient light, not only from street lighting but 

also from the headlights of cars.”  

E.5.6 Level of evidence concerning functional linkage  

There was evidence regarding the use of the flyways by the bats following survey work which was 

referred to in paragraph 24 as follows:  

“The bat survey that was subsequently carried out between June and September 2011 showed 

(or confirmed) that LHB roosted in two of the buildings on the Northern United site: the old 

Office Building and the former Bath House. When leaving these, the bats flew due east via one 

of three key flyways across the forest road. The survey showed also that there were two further 

key flyways in this area. One crossed the forest road to the north of the other flyways at a point 

shortly before it met the A4136, and this was used principally by bats flying to and from an 

artificial roost which had been built to the east of the Northern United site. A further key flyway 

crossed the A4136 more or less due north of the artificial roost, and this was again used by 

LHB. This last flyway was not affected by the construction of the spine road.”  

E.5.7 Decision  

The concept of ‘functional linkage’ and the potential importance of land beyond the SAC boundary was 

accepted by the Court at paragraph 7 emphasis added:  

“Although the Northern United compound has not been designated a SAC, the designation of an 

area as a SAC protects the population of the species using the site and not just the site itself. It 

is said by the Claimants, and not I think disputed, that the presence of the Northern United 

colony is of importance to the well-being and survival of the bats in the nearby SACs.”  

The potential effects which were considered as part of the assessment were listed at paragraph 52 and 

included:  



 

“1) Potential disturbance directly from construction and operation activities, indirectly through 

the interruption of flight lines and fragmentation of the population and through increased visitor 

pressure to Wye Valley and Forest of Dean Bat Sites and the Wye Valley Woodlands via effects 

to the Northern United roosts which may be necessary to the integrity of the SACs and including 

consideration of in-combination effects;   

  

2) Potential effects from habitat loss to Wye Valley and Forest of Dean Bat Sites and the Wye 

Valley Woodland from loss of woodland edge habitats for the Northern United bat roosts which 

may be necessary to the integrity of the SACs and including consideration of incombination 

effects;”  

The challenge was dismissed but all parties accepted the importance of the flyways to the population for 

which the SAC had been designated.  

  

E.6 Shadwell Estates v Breckland District Council  

E.6.1 Description of case  

A challenge to the adoption of the Thetford Area Action Plan (the TAAP) in respect of the allocation for 

5,000 houses in the 'Kilverstone Estate' and in particular the treatment of evidence concerning stone 

curlew from the Brecklands SPA.  

E.6.2 Location  

The Kilverstone Estate is located near Thetford in Norfolk.  

E.6.3 Date of decision 11th 

January 2013 E.6.4 Decision 

maker  

The High Court: Shadwell Estates v Breckland District Council [2013] EWHC 12 (Admin)  

E.6.5 Designated site and nature of functional linkage  

The Breckland SPA was located to the south east of Thetford and was classified, amongst other things, 

for its breeding population of stone curlew. The standard data form refers to 115 breeding pairs. The 

Kilverstone estate was not within the SPA. None of the allocations in the plan were within 1,500m of the 

SPA boundary but some were within 2,500m. Relevant policies in the plan included a buffer zone of 

1,500m from the SPA boundary, where any new residential development had to be subject to 

appropriate assessment and demonstrate that there would be no adverse effect on the integrity of the 

SPA.  Beyond the 1,500m buffer, no appropriate assessment was necessary because it was considered 

that there would be no likely significant effect on the stone curlew. Paragraph 3.72 of the Core Strategy 

stated "in order to ensure that there are no significant effects on European habitats and species, 

new development will only be permitted within 1,500m of SPAs that are suitable for stone-

curlews  

if it can be demonstrated, through an appropriate assessment under the Habitats Regulations, 

that there will be no adverse impact on the qualifying features".  

Beyond this buffer zone (referred to as the ‘orange zone’) lay a ‘blue zone’ where development 

restrictions applied to land suitable for stone curlews or where they had been recorded. Restrictions 

applied on land which was within 1,500m of locations where there had been five or more stone curlew 

nesting attempts since 1995, and where other conditions were suitable for the stone curlew.  



 

Paragraph 43 of the judgment summarised the situation as follows: “The “orange” and “blue” buffer 

zones are thus areas in which additional tests for planning permission will be applied in order to 

protect the SPA”.  

E.6.6 Level of evidence concerning functional linkage  

Paragraphs 27-29 of the judgment referred to two independent reports which used  

“comprehensive bird data acquired under licence from the Royal Society for the Protection of 

Birds. The data covered the period 1988 to 2006, excluding 2001, when the occurrence of foot 

and mouth disease resulted in an incomplete data set.” Paragraph 35 referred to this data and 

clarified that “Natural England stated that it was satisfied with ‘the data set of bird distribution in 

Breckland which has been analysed’ and ‘the quality of the interpretation of this data set by 

Footprint Ecology’”. RSPB also supported the proposed buffer zones.  

The evidence regarding the functional linkage of nesting sites beyond the boundary of the SPA to the 

maintenance of the population for which the SPA had been classified was therefore accepted.  

The case concerned a challenge that the proposed approach did not adequately consider the potential 

use of land beyond both the SPA boundary and the buffer zones, because there had been anecdotal 

reports of stone curlew nesting on sites in the Kilverstone estate. This anecdotal evidence referred to by 

the applicants was set out at paragraphs 50-51 as follows:  

50. “Mr Kennard stated that, although the Council would probably claim the evidence is only 

"anecdotal", it was more than that and had been corroborated. He was referring to 

information, in particular from Malcolm Kemp, a tenant farmer on the Kilverstone estate, and 

Darryl Broom, who, between 2000 and 2008, had been employed as a gamekeeper on 

Kilverstone estate. Their accounts are now contained in statutory declarations respectively 

dated 20 and 29 February 2012. Mr Broom stated that he was aware of stone-curlew 

nesting sites on areas identified on a map, and witnessed fledgling chicks in multiple 

locations close to Maiden's Walk, confirming that there must have been more than one nest 

site in the area in each of the years. Mr Kemp, who has worked on the estate for 35 years, 

stated that, in the years prior to 2000, he was aware of regular nesting in the locations 

referred to by Mr Broom, but was unable to be specific as to exact areas or incidence.   

51. Mr Kennard's evidence (first statement, paragraph 19) is that, at a meeting with the Council 

about this evidence on 21 January 2010, Council officials declined to consider it. His 

evidence also refers to stone-curlews being identified on the Kilverstone estate in the 

summer of 2011, and that, in 2011, the Leader of the Council told him that Lady Fisher of 

the Kilverstone estate had told him that she had seen stone-curlews on her land, and that 

on one occasion Lady Fisher had confirmed this to him (Mr Kennard).”   

E.6.7 Decision  

The support for the approach taken by the Council, from both Natural England and the RSPB, was 

significant to the findings of the court.  With reference to the further ‘anecdotal’ evidence. Paragraph 83 

states (emphasis added):  

“...the Council's approach has the strong support of Natural England, a statutory consultee 

whose views must (see [72]) be given "considerable weight", and of the RSPB, an important 

and expert interest group. Shadwell's case on this ground involves inviting the Court to say that 

it was Wednesbury unreasonable for the Inspector to have found the sustainability appraisal 

and the TAAP to be "sound" solely on the basis of the treatment of the evidence about 

Kilverstone and despite the support for those documents and the Council's approach by Natural 

England and the RSPB. The evidence about Kilverstone, however, is nowhere near providing 



 

the "cogent and compelling" reasons that are needed in order to depart from the views of a 

statutory consultee.”  

With regard to the specific challenge against a breach of regulation 61 of the Habitats Regulations the 

court ruled (emphasis added):  

90. “In order to succeed on ground 3, Shadwell has to produce credible evidence of a real risk 

to the integrity of the SPA (see R (Boggis) and another v Natural England 2009 EWCA Civ 

1061 at [37]) as a result of the TAAP. Shadwell relied upon six matters in support of its 

contention that the Council breached the Habitats Regulations 2010. The first two relate to 

Footprint Ecology and the Council not taking account of the evidence in Footprint Ecology's 

reports that development could adversely affect the nesting density of stone-curlews up to a 

distance of 2,500 metres. Shadwell contended that, in the light of this, the assessment of 

Kilverstone's position could not be based on the fact that Kilverstone was more than 1,500 

metres from the SPA and the land in the blue buffer zone.   

91. The difficulty with this contention is that the 1,500 metre distance was not challenged when 

the Core Strategy was being considered. No one then argued that a more precautionary 

approach was necessary. Indeed Shadwell's position at that time was that a less 

precautionary approach would suffice. The 1,500 metre distance was endorsed by  
Natural England and the RSPB. It was adopted in the Core Strategy, and the Core Strategy 

is no longer challengeable. No new evidence has been produced which undermines the 

validity of the 1,500 metre distance.”   

The challenge was dismissed.  

  

E.7 Hargreaves v Secretary of State and Wyre Borough Council  

E.7.1 Description of case  

A challenge against a decision to allow an appeal against refusal of planning permission to erect two 

wind turbines on Eagland Hill.  

E.7.2 Location  

Eagland Hill is located in the Borough of Wyre, approximately 5km from the Morecambe Bay SPA  

E.7.3 Date of decision 2nd August 

2011 E.7.4 Decision maker  

The High Court: Hargreaves v Secretary of State and Wyre Borough Council [2011] EWHC 1999 (Admin)  

E.7.5 Designated site and nature of functional linkage  

Morecambe Bay SPA hosts a range of bird species including pink-footed geese. It was common ground 

that the geese travelled inland for up to 10km from their roosting sites in the SPA to feed on grain and 

winter crops, and that geese from the SPA fed on fields adjacent to the proposed development site. It 

was also accepted that, without mitigation measures, up to 50 geese a year may collide with the wind 

turbines.  

E.7.6 Decision  

In light of the collision risk to the pink-footed geese, a comprehensive mitigation plan was an integral 

part of the proposal and enabled a conclusion of no likely significant effect. The specifics of the case 

concerned how the proposed mitigation measures had been taken into account. However, with 



 

reference to this research it was agreed by all parties that mitigation was required to enable compliance 

with the Regulations even though the effects upon the birds occurred when they were beyond the 

boundary of the European site. Paragraph 51 states:  

“If a proposal is made that will have a likely significant effect, and in respect of which no 

adequate mitigatory proposals are made, then there will have to be an Appropriate  

Assessment. If such an assessment concludes that the proposal will adversely affect the site 

concerned then it will be permitted to proceed only provided that Article 6(4) and Regulation 62 

are satisfied. If the proposal is not likely to have an adverse effect on a relevant site because it 

incorporates appropriate mitigatory measures at the screening stage, then there is no need to 

embark upon an Appropriate Assessment and, subject to planning permission being granted, 

there will be no need to satisfy Article 6(4) and Regulation 62.” The challenge was dismissed.  

  

E.8 Sandale Developments Ltd  

E.8.1 Description of case  

This was an application for a Judicial Review of a decision to grant planning permission for a new 

secondary school, and associated development. The site was bounded to the north and east by a stream 

which was a tributary of the Camowen River. This flowed into the River Foyle SAC. The case alleged the 

failure of a competent authority to adequately take account of the functional linkage of an area 

upstream of the Foyle River SAC to support the Atlantic salmon population for which the SAC had been 

designated.  

E.8.2 Location  

The development site is located at Carrickmore, Omagh, County Tyrone, Northern Ireland.  

E.8.3 Date of decision  

31st March 2010  

E.8.4 Decision maker  

High Court, Northern Ireland Sandale Developments Ltd Application for Judicial Review [2010] NIQB 43  

E.8.5 Designated site and nature of functional linkage  

Paragraph 33 gave the total measured distance from the watercourse adjacent to the development site 

to the nearest boundary of the River Foyle SAC as 30km. In the original planning decision, the risk from 

the proposed development through increased sedimentation entering the watercourse was considered 

not likely to have a significant effect on the SAC. The River Foyle SAC was designated, amongst other 

things, for the presence of Atlantic salmon.  

There were reports of young salmon being observed upstream of the SAC boundary and downstream of 

the point where the boundary stream joined the Camowen River only 800m away. It was therefore the 

risks to the salmon when they were upstream of the boundary of the SAC, within the Camowen River, 

with which the case was concerned.  

E.8.6 Level of evidence concerning functional linkage  

An independent desk top study revealed that the Camowen River was an important fisheries river and 

primary fish species within the Camowen River included Atlantic salmon (paragraph 31).  



 

There were reports of young salmon being observed upstream and downstream of the point where the 

boundary stream joined the Camowen River. This supported a view that salmon from the Foyle 

catchment were breeding and migrating within the Camowen catchment area and could therefore 

potentially be affected by pollution from the proposed development site.  

E.8.7 Decision  

The approach to the risk from the proposed development was considered in paragraphs 3839 of the 

judgment. It was asserted that, in deciding that the proposed development did not require an 

assessment under the environmental impact assessment regulations, and that there was no likely 

significant effect upon the River Foyle SAC, the potential impacts upon salmon beyond the boundary of 

the SAC had not been considered. Paragraph 39 of the judgment states (emphasis added):  

“The 'EA Determination Sheet', as completed, stated the likely environmental effects of the 

project to be visual, air/dust pollution, traffic and noise. There was no reference to ecology, 

habitats or wildlife, although Mr McDermott states that he considered the Habitats Directive. Mr 

McDermott was aware of the watercourse and noted that it was not to be diverted and that there 

appeared to be no likely significant impact. He does not appear to have been aware of Atlantic 

salmon in the Camowen River 800 metres along the watercourse. I repeat the ECJ approach to 

the Habitats obligations - the triggering of the environmental protection mechanism follows from 

the mere probability that such an effect attaches to the plan or project, a probability or a risk that 

the plan or project will have significant effects on the site concerned. In the light, in particular, of 

the precautionary principle, such a risk exists if it cannot be excluded on the basis of the 

objective information that the plan or project will have significant effects on the site concerned.”  

Paragraph 42 goes on to state (emphasis added):  

“Given the particulars furnished on behalf of the applicant in relation to the Atlantic salmon 

connection of the watercourse with the River Foyle SAC and the presence of domestic and 

European protected species, the absence of any reference to ecology, habitats or wildlife is 

striking. More particularly, the information that has now emerged does indicate that the risk 

exists that the proposed development will have significant effects on the SAC, in that the 

salmon may be affected by discharges into the watercourse. The precautionary principle 

dictates that the risk exists because it cannot be excluded on the present state of knowledge”.  

Paragraph 47:  

“The watercourse was not considered to be at risk because it was not being diverted and could 

not affect Foyle SAC. The former is correct and on the applicant's case the latter is mistaken. In 

light of the applicant's evidence about protected salmon above the watercourse in the 

Camowen River the potential impact is clear and must be excluded.”   

The determination that the proposed development was not ‘EIA development’ (so did not require an 

Environmental Statement) and would not have a significant effect on the SAC were wrong.  The grant of 

planning permission was quashed.  

  



 

E.9 Boggis and Eastern Bavents Conservation v Natural England and 

Waveney D.C.  

E.9.1 Description of development  

An appeal against the quashing of Natural England’s confirmation of a SSSI insofar as it related to areas 

to the east and west of Eastern Bavents cliffs as that order had left a thin strip of land comprising the 

Eastern Bavents cliffs within the SSSI and the list of operations likely to damage the SSSI interest 

features would prevent the claimant from maintaining illegal sea defences.  

E.9.2 Location  

The illegal sea defences were located at Eastern Bavents on the Suffolk coast within Waveney District 

Council.  

E.9.3 Date of decision 20th 

October 2009 E.9.4 Decision 

maker  

The Court of Appeal: Boggis and Eastern Bavents Conservation v Natural England and  

Waveney D.C. [2009] EWCA Civ 1061   

E.9.5 Designated site and nature of functional linkage  

The illegal sea defences were located about 500m along the coastline from the southernmost tip of the 

Benacre to Eastern Bavents SPA and the Benacre to Eastern Bavents Lagoons SAC.  

E.9.6 Level of evidence concerning functional linkage  

The appellant cited a report by an independent engineering geomorphologist to advise on the predicted 

physical effects of maintaining the sea defences. Natural England prepared a Joint Report by a Senior 

Specialist in their Marine Ecology Team and a member of the East Suffolk Land and Sea Management 

Team.   

Natural England’s report considered the implications of the physical effects identified in the 

geomorphologist’s report for the SPA’s conservation objectives and found that there would be no 

significant effect (paragraph 32).  

A further report was produced by a physical oceanographer to advise ‘whether it was possible that 

not maintaining the sea defences and permitting the erosion of the cliffs could result in 

significant likely physical effects on the SPA’. Extracts from this report are quoted at paragraph 33 

and state:  

"I do not comment on the implications for nature conservation interests of significant physical 

effects on Easton Broad, as this is not within my area of expertise."  

The report concluded:  

"the risk of significant likely physical effects on the barrier beach in front of Easton Broad, part of 

the SPA and SAC, by 2050 cannot be discounted."  

Paragraph 34 continued and stated that the views expressed by the authors of the Joint report prepared 

by Natural England “remain unchanged”.  



 

E.9.7 Decision  

With reference to the evidence required in respect of a functional linkage between the coastal 

processes where the illegal sea defences were located and the SPA, paragraph 36 acknowledges the 

precautionary nature of the screening decision under the Habitats Regulations and states:  

“the precondition before there can be a requirement to carry out an appropriate assessment is 

not that significant effects are probable, a risk is sufficient.”  

Nevertheless, the court concluded at paragraphs 37-38 (emphasis added):  

37. ... a breach of Article 6.3 is not established merely because, some time after the "plan or 

project" has been authorised, a third party alleges that there was a risk that it would have a 

significant effect on the site which should have been considered, and since that risk was not 

considered at all it cannot have been "excluded on the basis of objective information that the 

plan or project will have significant effects on the site concerned"... a claimant who alleges 

that there was a risk which should have been considered by the authorising authority so that 

it could decide whether that risk could be "excluded on the basis of objective information", 

must produce credible evidence that there was a real, rather than a hypothetical, risk which 

should have been considered.   

38. In the present case there was no such evidence prior to confirmation. It simply did not occur 

to anyone, including the Respondents, that there was a risk to the SPA which required an 

assessment under Article 6.3. Nor was there such evidence after confirmation. The question 

was not whether there might be physical effects on Easton Broad if the Respondents' sea 

defences to the south were not maintained, but whether such physical effects were "likely to 

undermine the conservation objectives" of the SPA" (see paragraphs.47 and 48 of 

Waddenzee, which must be read together with the approach to likelihood in paragraphs.43 

and 44 of the judgment). Professor Vincent very properly disclaimed any expertise in nature 

conservation. It follows that, even if the notification/confirmation of the SSSI was a plan or 

project for the purposes of Article 6.3, there was no breach of that Article.   

In summary, the evidence supporting the significance of the asserted ‘functional linkage’ was insufficient 

to justify any breach of the Regulations.  

  

Decisions of the Secretary of State  

 

All the documentation referred to in the Secretary of State decisions for the Nationally Significant 

Infrastructure Projects reviewed below (cases E.10 – E.22) can be found on the National Infrastructure 

Planning Portal webpage: http://infrastructure.planningportal.gov.uk/projects/   

The Frodsham decision can be found at https://www.og.decc.gov.uk/EIP/pages/recent.htm    

   

E.10 Hornsea Project One offshore wind farm  

E.10.1 Description of development  

1,200MW offshore wind farm comprising either two generating stations of 600MW or three of 400MW, 

with up to 240 turbines.  

http://infrastructure.planningportal.gov.uk/projects/
http://infrastructure.planningportal.gov.uk/projects/
https://office.dt-a.co.uk/owa/redir.aspx?C=2c3eaf63bcef4dcf9d37767daaa492b6&URL=https%3a%2f%2fwww.og.decc.gov.uk%2fEIP%2fpages%2frecent.htm
https://office.dt-a.co.uk/owa/redir.aspx?C=2c3eaf63bcef4dcf9d37767daaa492b6&URL=https%3a%2f%2fwww.og.decc.gov.uk%2fEIP%2fpages%2frecent.htm


 

E.10.2 Location  

North Sea approximately 103km from the East Riding of Yorkshire coast entirely in UK offshore waters 

(except for cable connections).  

E.10.3 Date of decision 10th 

December 2014 E.10.4 Decision 

maker  

Secretary of State DECC  

E.10.5 Designated site and nature of functional linkage  

The Secretary of State identified likely significant effects for 2 European sites in respect of off-site 

collision risk to birds. These were Flamborough Head and Bempton Cliffs SPA and Flamborough and Filey 

Coast pSPA.   

The possibility of effects was also identified for 26 pSCIs/SCIs in respect of harbour porpoise. The sites 

ranged from between 44km and 517km from the proposed windfarm, with 22 of the sites being located 

more than 200km away. The closest European sites with harbour porpoise as a qualifying feature were 

the Klaverbank pSCI (the Netherlands) 44km and Doggersbank (Netherlands) pSCI some 64km away.  

Both of these sites were also proposed for designation for grey seal and harbour (common) seal.  

E.10.6 Level of evidence concerning functional linkage  

The report on small scale effects research29 published concurrently with this report, presents an 

examination of the off-site collision risks for the birds associated with the pSPA and the SPA, which are 

equally relevant to this research.  Consequently, this report concentrates on the effects on marine 

mammals.  

Paragraph 11.9 noted that harbour porpoises are the most abundant cetacean in UK waters with their 

population being estimated at 247,631 individuals. Survey information over a two year period (24 

surveys) recorded 3,443 sightings within the boundary of the development site. This represented an 

average density of 1.683 individuals per km2.  

The same survey work recorded 64 harbour seals (0.02 individuals per km2) and 92 grey seals (0.04 

individuals per km2) and noted in both cases the possibility that seals from the populations for which 

the Doggersbank and Klaverbank pSCIs may be designated may occur within the Hornsea project area.  

E.10.7 Decision  

The worst case displacement scenario from the piling works could affect approximately 7,100 harbour 

porpoises (2.83% of the North Sea population). In combination with the piling work for Hornsea 2 this 

might increase to 10,687 individuals (4.28% of the North Sea population). Paragraphs 11.19-11.21 of the 

HRA concluded:  

 “11.19... Given that most of the European sites identified in table 14 are several hundred 

kilometres away from the Hornsea project, it is unlikely that harbour porpoise from these 

European sites are solely using the Hornsea area to feed in. This is particularly unlikely given 

the highly mobile and wide foraging nature of harbour porpoises and their ability to feed on a 

range of prey sources.   

                                                           
29 Chapman, C., & Tyldesley, D. 2015. Small scale effects: how the scale of effects has been considered 

in respect of plans and projects affecting European sites – a review of authoritative decisions Natural 

England Research Report  



 

11.20 The SoS is also satisfied that the conditions...are sufficient mitigation measures to protect 

any harbour porpoises that are using the immediate area when piling works commence.   

11.21 Whilst there are 2 European sites which are significantly closer to the Hornsea project 

(Doggersbank pSCI, 64 km, and the Klaverbank pSCI, 44 km), the SoS considers that for the 

reasons identified in 11.19 the impacts of the Hornsea project (both alone and in combination 

with other plans and projects) will not result in an adverse effect upon the integrity of these 

sites.”  

With reference to the effects upon the harbour seals and grey seals the HRA concluded as follows:   

“11.31 Given the relatively small maximum displacement rate (1.7 km from piling work) 

predicted for harbour seals relative to their typical foraging range (40-50 km), it is unlikely that 

even if all the offshore wind farms in the North Sea are undertaking concurrent or sequential 

piling activity that harbour seals from Dogger bank pSCI, and the Klaverbank pSCI will be 

without sufficient foraging habitat given their diverse diet preferences and foraging range.   

“11.32 The SoS is satisfied that the conditions (13(2)) within the DMLs are sufficient mitigation 

measures to protect any harbour seals that are using the immediate area when piling works 

commence. The SoS is also satisfied that the potential displacement effects of the piling works 

will not have an adverse effect upon site integrity given the highly mobile and wide foraging 

nature of harbour seals and their ability to feed on a wide range of prey sources.”   

The same conclusion and justification were recorded in respect of grey seals (paragraphs 11.43-11.44).   

The above paragraphs would imply that the Secretary of State had undertaken an appropriate 

assessment because, like the examining authority and the Report on the Implications for European Sites 

(the RIES) he had concluded that the possibility of significant effects on the porpoise could not be 

excluded on the basis of the evidence.  Indeed in paragraph 11.5 the Habitats Regulations Assessment 

stated:  

“The SoS, noting the recommendation by the ExA, believes it is important to fully consider the 

impacts upon transboundary sites. The RIES identified a total of 26 transboundary European 

sites for which a LSE could not be excluded; the SoS considers the impacts upon those sites in 

the following paragraphs.” The paragraphs are those referred to above relating to the aforementioned 

pSCIs.  

However, in section 4 of the Habitats Regulations Assessment for this project this approach appears to 

be contradicted.  

“4.22 On the basis of the information supplied by the RIES and the responses to that document, 

the ExA concludes that the Hornsea project is likely to have a significant effect upon the sites 

(and features) listed in table 1.”   

All the sites in Table 1 were UK sites including the aforementioned SPA and pSPA.  

“4.23 …. Having given due consideration to the information and analysis presented to him, the 

SoS is in agreement with the ExA and considers that it is these sites and features for which LSE 

could not be excluded that are relevant to his AA.   



 

“4.24 The SoS agrees with the ExA that there are no other LSEs on any of the other interest 

features of the 35 sites listed in Annex A as a result of the Development, either alone or in 

combination with other plans or projects.”  

  

However, the 35 sites in Annex A included the Doggersbank pSCI and the Klaverbank pSCI.  Thus, whilst 

there is confusion as to whether the Secretary of State considered the potential effects on the marine 

mammals to be likely significant effects warranting an appropriate assessment, he clearly did treat the 

marine mammals as qualifying features of the pSCIs who could be affected when outside the designated 

areas, whilst foraging.  The application site area was clearly treated as habitat functionally linked to at 

least these two pSCIs.  

  

E.11 Walney Extension off shore wind farm  

E.11.1 Description of development  

750MW, offshore wind farm extending to approximately 149 square kilometres with 207 turbines up to 

222m to blade tip.  

E.11.2 Location  

The Irish Sea, north-west of the existing Walney I and II wind farms, 19km west of the Cumbrian coast 

and 31km south-east of the Isle of Man, mainly located in UK offshore waters.  The proposal including 

ancillary development including a cable run to shore which would cross Middleton Sands, in Morecambe 

Bay.   

E.11.3 Date of decision 7th 

November 2014 E.11.4 

Decision maker  

Secretary of State DECC  

E.11.5 Designated site and nature of functional linkage  

A likely significant effect was recorded in the accompanying Habitats Regulations  

Assessment on the basis of potential mortality as a result of collision with the turbine blades of Walney 

extension, in combination with other projects, for the species of birds which were qualifying features of 

the following SPAs:   

• lesser black-backed gulls from Bowland Fells SPA (55km), Ribble & Alt Estuaries SPA (45km), 
Morecombe Bay SPA (20km)  

• Manx shearwater from Aberdaron Coast and Bardsey Island SPA (147km), Copeland Islands SPA 

(120km) and Skokholm and Skomer SPA (287km).  

E.11.6 Level of evidence concerning functional linkage  

The evidence concerning the presence of individual species of bird within the project site was based on 

boat surveys and aerial surveys. The functional linkage of the project site to specific SPAs was assessed 

on the basis of the known foraging range of species for which the SPAs had been classified.  

E.11.7 Decision  

Following appropriate assessments the Secretary of State concluded (paragraph 6.1) that there would 

not be an adverse effect on the integrity of any of the SPAs, either alone or in combination with other 

projects, having regard to proposed mitigation measures.  

  



 

E.12  Burbo Bank offshore wind farm  

E.12.1 Description of development  

259MW, offshore wind farm extending to approximately 40 square kilometres with 69 turbines up to 

223m to blade tip.  

E.12.2 Location  

Liverpool Bay, some 12km offshore from Point of Ayr (Wales), 7 – 11km from the north coast of the 

Wirrall and 8.5km from Crosby (Merseyside).  

E.12.3 Date of decision 26th 

September 2014 E.12.4 Decision 

maker  

Secretary of State DECC  

E.12.5 Designated site and nature of functional linkage  

A likely significant effect was identified  in respect of collision risk to SPA populations of lesser black-

backed gulls from four European sites Bowland Fells SPA (55km), Mersey Narrows and North Wirral 

Foreshore SPA/Ramsar (6km), Morecambe Bay SPA/Ramsar  

(42km) and Ribble and Alt Estuaries SPA/Ramsar (6km). A likely significant effect was also identified in 

respect of migration barrier effects to Atlantic salmon at River Dee and Bala Lake SAC (32km).   

E.12.6 Level of evidence concerning functional linkage  

In respect of the collision risk to SPA species, the evidence concerning the presence of individual species 

of bird within the project site was based on surveys. The functional linkage of the project site to specific 

SPAs was assessed on the basis of the known foraging range of species for which the SPAs had been 

classified.   

With regard to the migration barrier effects on Atlantic salmon, the location of the project site meant 

that the noise from piling activity had the potential to prevent Atlantic salmon from undertaking their 

migration from the sea to the SAC breeding grounds.  

E.12.7 Decision  

The Secretary of State concluded, after appropriate assessments, at paragraph 12.4, that the project 

would not have an adverse effect on the integrity of any of the European sites for which likely significant 

effects had been identified at the preliminary screening stage.  

  

E.13 North Killingholme power station  

E.13.1 Description of development  

470MW thermal (gas powered) electricity generating station.  

E.13.2 Location  

North Killingholme, North Lincolnshire  

E.13.3 Date of decision 11th 

September 2014 E.13.4 Decision 

maker  

Secretary of State DECC  



 

E.13.5 Designated site and nature of functional linkage  

The case concerns potential effects on the bird populations for which the Humber Estuary SPA had been 

classified and the potential for effects on land beyond the SPA boundary which provided supporting 

habitat for the SPA populations.  

E.13.6 Level of evidence concerning functional linkage  

Potential impacts on SPA populations whilst beyond the SPA boundary were raised by Natural England 

as a concern. The potential for visual disturbance had been assessed by the applicant for both the 

construction and operation of the development, for the Humber Estuary SAC/SPA itself and relevant 

areas outside of the designated site that supported qualifying features of the designated site. The 

applicant’s Environmental Statement found that the area adjacent to the project was important for SPA 

bird species. Natural England highlighted the findings of up to 10,000 golden plover on land to the north 

of the development represented 2.5% of the GB wintering population, and exceeded the threshold for 

SPA classification in its own right. Also counts of curlew and lapwing represented significant proportions 

of SPA populations.   

E.13.7 Decision  

Paragraph 7.40 of the Habitats Regulations Assessment accompanying the decision letter stated that the 

maximum area within which birds were likely to be affected by visual or noise disturbance, either during 

the construction or operational phase, was considered to be 500m. With reference to this ‘zone of 

influence’ the Secretary of State decision in respect of disturbance on functionally linked land is found at 

paragraph 7.55 of the HRA which states:  

“The SoS is satisfied that there would be no adverse effect on SPA/ Ramsar birds outside the 

designated site boundary from construction disturbance as only a small population of birds are 

recorded in close proximity and disturbance effects will be mitigated by using hoarding and 

barriers to screen operations. The mitigation is contained within requirements 30 and 49 of the 

DCO.”   

  

E.14 Rampion offshore wind farm  

E.14.1 Description of development  

700MW, offshore wind farm of up to 175 turbines up to 200m to blade tip  

E.14.2 Location  

The English Channel 13km to 24km off the Sussex coast (the majority within UK territorial waters)  

E.14.3 Date of decision 16th 

July 2014 E.14.4 Decision 

maker  

Secretary of State DECC  

E.14.5 Designated site and nature of functional linkage  

A likely significant effect was identified in respect of collision risk to populations of kittiwake and gannet 

for which the Flamborough Head and Bempton Cliffs SPA had been classified. Paragraph 6.1 of the 

Habitats Regulations Assessment accompanying the decision letter stated that “The seabirds feed and 

raft in the waters around the cliffs, outside the SPA, as well as feeding more widely in the North 

Sea”. Flamborough Head and Bempton Cliffs SPA was located 490km from the project area.  



 

E.14.6 Level of evidence concerning functional linkage  

In respect of the collision risk to SPA species, the evidence of the presence of individual of species of 

bird within the project site was based on surveys. The functional linkage of the project site to specific 

SPAs was assessed on the basis of the known foraging range of species for which the SPAs had been 

classified.   

In terms of gannet, the maximum foraging range was 590km, paragraph 6.7 concluded “there is 

therefore the potential for gannets from this SPA to forage within the Development site and 

within other OWFs, particularly those in the North Sea”. RSPB tracking studies of post-breeding 

gannets from the SPA showed activity in the southern and central North Sea soon after dispersal. On site 

surveys revealed a mean density of gannet within the project boundary of 0.687 birds/km2 which 

represented an estimated peak population of gannets using the development site of 1,087 individuals.  

In terms of kittiwake, the maximum foraging range was 120km, paragraph 6.33 concluded “this means 

that it is unlikely that kittiwakes from this SPA are foraging within the development area”. 

However the potential for effects from the windfarm during the kittiwakes’ annual migration was 

identified. On site surveys revealed a mean density of kittiwake within the project boundary of 0.298 

birds/km2 which represented an estimated peak population of kittiwakes using the development site of 

173 individuals.  

E.14.7 Decision  

In terms of the gannet, the Secretary of State concluded at paragraph 6.28 of the Habitats Regulations 

Assessment accompanying the decision letter that (with explanation added):  

  

“On the basis of the amount of headroom left in the PBR [potential biological removal] analysis 

when using a 99% AR [avoidance rate in the collision risk model] and considering all projects in 

tiers 1, 2 and 3 [a systematic approach to in-combination assessments] and the EA One OWF [East 

Anglia One offshore wind farm], the SoS concludes that the Development, in combination with 

other plans and projects, will not have an adverse effect on the integrity of the gannet interest 

features of the Flamborough Head and Bempton Cliffs SPA.”  

   

In terms of kittiwake the Secretary of State acknowledged at paragraph 6.41 that “In the context of the 

Development alone, it is clear that impacts from the collision risk are in itself small”. He 

concluded at paragraph 6.47:  

“On the basis of the amount of headroom left in the PBR analysis when using a 98% AR and 

considering all projects in tiers 1, 2 and 3 and the EA One OWF, the SoS concludes that the 

Development, in combination with other plans and projects, will not have an adverse effect on 

the integrity upon the kittiwake interest features of the Flamborough Head and Bempton Cliffs 

SPA.”   

  

E.15 East Anglia One offshore wind farm  

E.15.1 Description of development  

1,200MW, offshore wind farm extending to approximately 300 square kilometres with 325 turbines up 

to 200m to blade tip  

E.15.2 Location  



 

The North Sea, 43.4km from the Suffolk coast predominantly in UK offshore waters.  

E.15.3 Date of decision 17th 

June 2014 E.15.4 Decision 

maker  

Secretary of State DECC  

E.15.5 Designated site and nature of functional linkage  

A likely significant effect was identified in respect of collision risk to the population of lesser black-

backed gulls for which the Alde Ore Estuary SPA/Ramsar had been classified. Paragraph 5.2 of the of the 

Habitats Regulations Assessment accompanying the decision letter notes that “during the breeding 

season, gulls and terns feed substantially outside the SPA/Ramsar site”. The Alde-Ore Estuary 

SPA/Ramsar is located 54km from the project site.  

A likely significant effect was also identified in respect of the population of kittiwake and gannet for 

which the Flamborough Head and Bempton Cliffs SPA had been classified. Paragraph 6.1 stated that 

“The seabirds feed and raft in the waters around the cliffs, outside the SPA, as well as feeding 

more widely in the North Sea”. Flamborough Head and Bempton Cliffs SPA was located 259km from 

the project area. The maximum foraging range for kittiwake is 120km; paragraph 6.8 concluded “there 

is no risk of LSE for the breeding kittiwake feature of the site”. However the potential for effects 

from the windfarm during the kittiwakes’ annual migration was identified.  

With regard to the gannet feature, the maximum foraging range is 590km and paragraph  

6.31 acknowledged that “the project is well within the maximum foraging range of the species.  

E.15.6 Level of evidence concerning functional linkage  

A BTO study indicated that birds from the Alde-Ore Estuary SPA/Ramsar breeding colony would forage 

within the East Anglia Round 3 development zone as a whole but the data was unclear to what extent 

these individuals actually flew into the East Anglia One project area. This data therefore suggested that 

the population of lesser black-backed gulls (LBBG) within the project area included some individuals 

from the SPA/Ramsar as well as other regional colonies.   

Data from 24 individuals tagged at Orfordness (within the SPA) revealed that the overall percentage of 

the LBBG recorded within the windfarm attributable to the SPA was less than 2%. However both the 

RSPB and Natural England commented on the small sample size of the tagged data; Natural England 

suggested that the collisions during the breeding season could be in the range of 3-7 birds per annum.  

For the kittiwakes, the evidence regarding the functional linkage to the Flamborough Head and Bempton 

Cliffs SPA was derived from apportionment and modelling estimates, with associated inherent 

uncertainties. In terms of the gannet, RSPB tracking studies of post breeding individuals from the SPA 

showed activity in the southern and central North Sea soon after dispersal. Site surveys suggested 

generally low numbers of gannet, apart from during the autumn migration. Paragraph 6.32 noted 

“Given the large foraging range of gannets and the low densities observed during the baseline 

surveys within the project it is reasonable to conclude that the proposed windfarm array site is 

not of regular importance for birds foraging from the colony”.  

E.15.7 Decision  

In relation to the Alde-Ore Estuary SPA/Ramsar the Secretary of State concluded at paragraph 8.4 of the 

Habitats Regulations Assessment accompanying the decision letter:  



 

“...the Project will not have an adverse impact on the site either alone or in combination with 

other plans and projects. He places weight on the wider factors affecting the gull populations, 

such as food availability and threats at the SPA breeding colony that are currently being 

addressed by the SCNBs and partners, such as the RSPB and Suffolk Wildlife Trust.”  

  

In relation to the Flamborough Head and Bempton Cliffs SPA the Secretary of State concluded no 

adverse effect on the integrity of the site in respect of both kittiwake and gannet.  

E.16 Able Marine Energy Park  

E.16.1 Description of development  

A marine energy park and compensatory habitat scheme.  

E.16.2 Location  

South bank of the Humber estuary at Killingholme in North Lincolnshire.  

E.16.3 Date of decision 18th 

December 2013 E.16.4 Decision 

maker  

Secretary of State for Transport  

E.16.5 Designated site and nature of functional linkage  

The Humber Estuary SPA and effects upon fields and wetland outside of the European site at 

Killingholme Marshes, which supported the populations for which the SPA had been classified.  

The Habitats Regulations Assessment accompanying the decision letter stated “The Secretary of State 

agrees with the Panel that the AMEP development is likely to have a significant adverse effect 

on the Humber Estuary SPA and Ramsar site, having regard to the core purpose of their 

designations, namely the protection of habitats of importance for migratory birds. He notes that 

construction of the new quay will lead to a reduction in the extent and distribution of estuarine 

and inter-tidal habitat, including the loss of food supply from 31.5 hectares of inter-tidal mudflat; 

and that an additional 11.6 hectares of mudflats is likely to have reduced functionality as a result 

of disturbance.  

“The Secretary of State recognises that the impacts of this on the internationally important 

population of Black Tailed Godwit (BTG) are of particular concern given that during the period of 

the autumn moult they make use of the inter-tidal mudflats at North Killingholme Marshes in 

their thousands (the peak count of 2,566 representing 66% of the SPA population). During this 

period even higher numbers of BTG use the nearby North Killingholme Haven Pits as a secure 

roost, which are likely to be lost if the associated feeding areas are lost. The Secretary of State 

therefore agrees that the compensatory measures necessary to satisfy the requirements of the 

Habitats Regulations must include the provision of suitable nutritional resource for BTG and a 

roost site in proximity to that nutritional resource.”   

It can be taken from this statement that the Secretary of State concluded an adverse effect on the 

integrity of the SPA as a result not only of habitat loss and displacement in the SPA but also through the 

loss of the adjacent roost site outside the SPA.  The functional link was further emphasised by the 

Secretary of State realising that not only must the lost feeding habitat be compensated for, but 

compensation was required that included a roosting site in close proximity to it.  



 

E.16.6 Level of evidence concerning functional linkage  

Site surveys provided evidence of the importance of the functionally linked land to the SPA populations.  

E.16.7 Decision  

The Order for development consent was made. Having concluded that the new quay would have an 

adverse effect on the integrity of the SPA / Ramsar site, the order had to be granted as a derogation 

under the provisions of regulation 62 of the Habitats Regulations, including the provision of 

compensatory habitat pursuant to the requirements of regulation 66. The decision has been subject to 

various legal challenges not relevant to this research.  

  

E.17 Triton Knoll  

E.17.1 Description of development  

1,200 MW offshore wind farm covering an area of approximately 135km2 comprising up to 288 x 3.8MW 

turbines up to 160m to blade tip, or 150 x 8MW turbines up to 220m to blade tip.  

E.17.2 Location  

The North Sea 33km off the Lincolnshire coast and 48km off the Norfolk coast and lying in UK offshore 

waters. The project is located in the vicinity of the Triton Knoll sandbank.  

E.17.3 Date of decision 11th 

July 2013 E.17.4 Decision 

maker  

Secretary of State DECC  

E.17.5 Designated site and nature of functional linkage  

A likely significant effect was identified in respect of collision risk to the population of sandwich terns for 

which the North Norfolk Coast SPA and Ramsar site had been classified. Paragraph 6.3 of the Habitats 

Regulations Assessment accompanying the decision letter noted “Breeding terns, particularly 

sandwich terns and wintering sea-ducks regularly feed outside the SPA in adjacent coastal 

waters”. The North Norfolk Coast SPA and Ramsar was located 47km from the project site.  

A likely significant effect was also identified in respect of the population of kittiwake and gannet for 

which the Flamborough Head and Bempton Cliffs SPA had been classified. Flamborough Head and 

Bempton Cliffs SPA was located 83km from the project area. The maximum foraging range for kittiwake 

was identified as 120km.  The report concluded that there would be no risk of a significant effect for the 

breeding kittiwake feature of the site but the potential for effects from the windfarm during the 

kittiwakes’ annual migration was noted.  

E.17.6 Level of evidence concerning functional linkage  

There was some uncertainty regarding the precise foraging range of sandwich terns but it was accepted 

that the project site lay within the upper limits of the likely range. Boat based surveys identified 

sandwich terns within the project site (paragraph 6.21 of HRA), with a maximum estimate of sandwich 

tern density of 0.95 individuals per km2. The Secretary of State agreed however that the prospect of 

breeding colonies from the SPA reaching the project site was low.  

E.17.7 Decision  

In respect of effects upon the North Norfolk Coast SPA and Ramsar site The Secretary of State concluded 

at paragraph 6.103:  



 

“The Secretary of State concludes that no adverse effects on the integrity of the breeding 

Sandwich tern population feature of the North Norfolk Coast SPA and Ramsar are expected to 

arise from the Project in-combination with other plans and projects as a result of impacts during 

construction, operation or decommissioning.”  

In relation to Flamborough Head and Bempton Cliffs SPA, the HRA noted at paragraph 5.16 that the 

Secretary of State was “satisfied that the birds are unlikely to be disturbed by the presence of the 

wind farm due to their flexible habitat use and the fact that impacts from increased vessel 

movements will be minimal. Indirect effects are also unlikely in relation to prey species as both 

gannet and kittiwake show flexibility in their foraging areas and diet.”  The Secretary of State 

concluded at paragraph 5.17:  

“The Secretary of State agrees with the Panel’s conclusion that no adverse effects on the 

integrity of the breeding Kittiwake and Gannet populations of the Flamborough Head and 

Bempton Cliffs SPA are expected to arise from the Project either alone or in-combination with 

other plans and projects, subject to mitigation measures secured in the DML that will be 

adopted to minimise effects. These mitigation measures comprise an ornithological monitoring 

programme and post-construction surveys.”  

  

E.18 Galloper offshore wind farm  

E.18.1 Description of development  

504MW, offshore wind farm in three parts in total extending to approximately 183 square kilometres, 

with 207 turbines with a blade tip height of up to 195m.  

E.18.2 Location  

The southern North Sea approximately 27km off the Suffolk coast mostly in UK offshore waters.  

E.18.3 Date of decision  

24th May 2013    

E.18.4 Decision maker  

Secretary of State DECC  

E.18.5 Designated site and nature of functional linkage  

The Alde-Ore Estuary SPA and Ramsar site is 2,417 hectares and lies approximately 27 km from the wind 

farm.  The assessment focussed on the threats to the integrity of the SPA as a result of collision risk to 

the population of lesser black-backed gull (LBBG). Critical to the assessment of the impacts on the lesser 

LBBG population, was the background population growth and decline of this species in the SPA.   

The fluctuations and trends in the background population levels of LBBG breeding at the SPA were 

significant when trying to predict the likely impact of additional mortality as a result of the proposal. 

This is because the background population had seen a sharp increase followed by a sharp decrease. As 

well as site-specific factors relating to the breeding colony, there had also been UK-wide changes to the 

population in response to environmental factors, such as food availability.   

The population peaked at nearly 25,000 breeding pairs in 2000, followed by a severe decline the 

following year from which the population had not recovered. The population levels appeared to have 

stabilised, but only at levels of around, or just under, 2,000 pairs. The 2012 population comprised some 

1,811 breeding pairs.  



 

The conservation status of the LBBG was considered to be ‘unfavourable declining’. The conservation 

objectives of the site included restoring the LBBG population to 14,074 pairs, subject to natural change, 

reduced from 21,700 pairs or 12% of the biogeographic population. Natural England advised that it was 

this revised population target and the ‘unfavourable declining’ conservation status of LBBG against 

which the impacts of the proposed development should be assessed.   

  

E.18.6 Level of evidence concerning functional linkage  

Paragraph 4:30 of the accompanying Habitats Regulations Assessment stated:  

“LBBGs are typically regarded as a highly migratory species, with British breeding birds moving 

south along the west coasts of Europe to coastal France, Iberia and further. However, more 

recently, it is reported that many birds have become less migratory in nature and can now be 

found within much of their breeding range throughout the year, with sightings of birds at sea 

around Britain and Ireland in all months of the year (Lack, 1986; Stone et al. 1995, Rock, 2002, 

Mitchell et al. 2004). According to Cramp and Simmons  

(2004) winter recoveries of British LBBGs suggests that up to 80% spend the entire winter in 

Britain.”  

Information on the foraging patterns of the LBBGs is provided at paragraphs 4.42 – 4.45 and refers to a 

maximum foraging range of approximately 140km. Tracking studies on 10 tagged birds from the SPA 

revealed a maximum distance travelled from the colony of 159km. Site surveys commonly observed 

large flocks of 50-100 birds within the project area, with 15% of sightings being ‘actively associated’ with 

fishing vessels  

E.18.7 Decision  

Whilst the applicant’s information for Habitats Regulations Assessment predicted an annual 44 

mortalities as a result of collisions, the Secretary of State could not rule out the possibility, on a suitably 

precautionary basis, that additional mortality could be in the order of 119 birds per annum as a result of 

the project alone, based on a 98% avoidance rate. 119 birds would be 3.3% of the 2012 population of 

1,811 breeding pairs or 0.4% of the conservation objective target of 14,074 pairs.  

The Secretary of State agreed with Natural England that all predicted collision mortalities had to be 

mitigated in order to confidently reach a conclusion of no adverse impacts on the  

SPA, given the unfavourable declining status of LBBG breeding colonies at the SPA. The Secretary of 

State included what he considered to be robust requirements in the development consent order and 

was confident that the unilateral undertaking by the applicant to deliver the required SPA site-based 

mitigation would be delivered.   

Given the extensive foraging range of LBBG birds from the Alde-Ore Estuary SPA / Ramsar were likely to 

be at risk of collision with an additional 23 offshore wind farms as far away as  

Belgium and the Netherlands. The applicant predicted that this could result in an incombination 

mortality of around 135 SPA birds per annum, based on a 99% avoidance rate. Natural England advised 

that a figure of 357 is more likely using a 98% avoidance rate.   

The Secretary of State supported the principle put forward by the examining authority of a dual 

approach to mitigation that comprised measures related to the project itself and measures to be carried 

out in the SPA. This would be on top of statutory measures required to be undertaken by Natural 

England to restore the site to favourable conservation status. These additional measures, such as 

predator control and breeding habitat improvements, would ensure that, as a minimum, an additional 



 

101 adult birds would be ‘generated’ at the SPA per annum during the 25-year operational life of the 

project. This would make an 84.8% contribution to mitigating the 119 collision casualties (101/119).  

A corresponding 15.2% (18 bird) mitigation would, therefore, be required from project-based measures 

i.e. post-consent refinements to turbine specifications and numbers. This was twice the amount of 

project mitigation than had been recommended by the examining authority (7.6%/9 birds). The 

Secretary of State considered this necessary on the basis of evidence submitted during the examination 

on current and likely future chick productivity and survival at Orfordness and LBBG avoidance rates of 

wind farms. He was also mindful of the fact that the PVA models are more influenced by adult survival 

than by chick productivity and of evidence demonstrating that LBBG productivity levels, in general, 

showed significant annual variability for reasons that were not fully understood. The predicted effects 

on the LBBG would occur when the birds were outside the SPA.  

  

E.19 Preesall Saltfield underground gas storage  

E.19.1 Description of development  

The proposed development involved the creation of underground gas storage caverns by solution 

mining of the Presall Halite deposit in Lancashire to provide a working capacity of 600 million cubic 

metres, together with associated works including wellhead compound areas, a gas compressor 

compound, a booster pump station, a seawater pump station, a brine outfall pipe and a gas pipeline 

connecting to the national grid.  

E.19.2 Location  

Paragraph 3.2 of the Examining Authority’s report described the project location in the following 

manner:  

“The main part of the proposed development at Preesall, including the surface wellheads to the 

UGS caverns, the booster pump station and the gas compressor compound (GCC), would 

cover an extensive irregularly shaped area comprising the Wyre Estuary, open agricultural land 

with associated hedged field boundaries and salt marsh to the east of the Wyre Estuary. To the 

north is Hackensall Sewage Treatment Works (STW), Cote Walls Farm and Knott End golf 

course, beyond which is the settlement of Knott End; to the north east is Preesall, to the east 

Stalmine, and to the south Staynall with Hambleton beyond.”  

E.19.3 Date of decision 9th 

April 2013 E.19.4 Decision 

maker  

Secretary of State DECC  

E.19.5 Designated site and nature of functional linkage  

The creation of the new access road would result in the loss of a small area of functionallylinked land 

used by pink-footed geese from the nearby Morecambe Bay SPA (adjacent to the proposed 

development site). This loss would be permanent from Year 1 of the Project.  

However, given the relatively small footprint of the access road, its position at the northern extremity of 

a large area used by pink-footed geese, its proximity to an existing road, and the amount of alternative 

suitable habitat available to feeding and roosting pink-footed geese in the surrounding area, no 

significant effects (in terms of habitat loss) on feeding pink-footed geese were anticipated as a result of 

the construction of the new access road.  



 

E.19.6 Level of evidence concerning functional linkage  

Surveys provided evidence regarding the importance of the fields to the pink-footed geese population 

for which the SPA had been classified.  

E.19.7 Decision  

The effects of disturbance and displacement from functionally linked land was anticipated to last up to 8 

years to a distance of 500m from the works activities. Up to 4,000 geese were reported to be using the 

fields.   

Mitigation measures were proposed and incorporated into the project which would ensure sufficient 

replacement foraging areas. The agreed mitigation measures enabled a conclusion of no likely significant 

effect, agreed by Natural England and accepted by Secretary of State.   

  

E.20 Heysham to M6 link road  

E.20.1 Description of development  

The proposed road scheme identified four main objectives referred to in paragraph 11 of the Secretary 

of State’s decision letter. Firstly to improve communications between Morecambe and Heysham and the 

M6 motorway (including access to Heysham Port); secondly to remove significant volumes of traffic 

from the River Lune bridges in Lancaster; thirdly to create opportunities to enhance sustainable 

transport modes and fourthly to facilitate industrial and commercial regeneration.  

E.20.2 Location  

The proposed development would involve a new 4.8km long dual carriageway between the junction of 

the A683 and A589 in the vicinity of Lancaster and junction 34 of the M6. It included a new bridge over 

the River Lune.  

E.20.3 Date of decision 19th 

March 2013 E.20.4 Decision 

maker  

Secretary of State for Transport.  

E.20.5 Designated site and nature of functional linkage  

With regard to the populations for which the Morecambe Bay SPA was classified, paragraph  

176 of the Examining Authority’s report identified that “some bird species notified as significant in 

the [SPA] do feed and nest in affected fields along the DCO route north of Lancaster as noted in 

the shadow HRA, suggesting that the position with regard to likely significant effects as between 

northern and western routes is not as clear-cut as argued”. Precise figures are not given but the 

SPA is located within 3km of the proposed route.  

E.20.6 Level of evidence concerning functional linkage  

However, paragraph 176 continued to note that Natural England specifically commented that “they did 

not consider this issue material as the intensity of use by these species was light and species 

do not favour any particular field with suitable alternatives available nearby. Moreover these 

fields are separated from the [SPA] by built-up areas of Morecambe, Lancaster or adjoining 

settlements.”   

E.20.7 Decision  

Whilst land adjacent to the development site was potentially in use by individuals from the  



 

SPA populations, the level of use was low. In view of the advice from Natural England the Secretary of 

State concluded that the project would have no likely significant effect upon the Morecambe Bay SPA 

and Ramsar site.  

  

E.21 Hinkley Point C nuclear power station  

E.21.1 Description of development  

3,260MW European pressurised reactor nuclear power station  

E.21.2 Location  

Hinkley Point, Somerset  

E.21.3 Date of decision 19th 

March 2013 E.21.4 Decision 

maker  

Secretary of State DECC  

E.21.5 Designated site and nature of functional linkage  

The proposed development site was immediately adjacent to the Severn Estuary SAC, SPA and Ramsar 

site. Potential effects upon functionally linked land were identified in respect of both the Severn Estuary 

SPA and also for the Somerset Moors and Levels SPA.  

Combwich Wharf was to be refurbished with an adjacent laydown facility built to service abnormal 

indivisible loads (AILs) arriving during construction that would be too big to be transported directly to 

the site. “The laydown facility will cover 6 large fields that are outside SPA/Ramsar boundaries, 

but are used for roosting by some SPA birds [associated with the  

Somerset Levels and Moors SPA and the Severn Estuary SPA]. There will be disturbance to SPA birds 

during the wharf refurbishment period of approximately 12 months, with the laydown facility 

becoming operational some 12 months later.”  

Paragraph 7.30 of the Habitats Regulations Assessment (HRA) accompanying the decision letter noted 

the importance of considering ‘off-site’ effects within functionally linked land and stated “In addition, 

Combwich Brickpits County Wildlife Site (CWS), which is adjacent to Combwich Wharf, contains 

further significant numbers of SPA birds. Whilst the CWS is situated outside the SPA, the EA 

consider it should still be treated as an ‘off-site’ impact as it comprises functional habitat that is 

regularly used by SPA birds.”   

E.21.6 Level of evidence concerning functional linkage  

Surveys revealed that “more than 1% of the Severn Estuary SPA populations of Gadwall, 

Redshank, Wigeon and Mallard were observed within 250m of Combwich Wharf” (paragraph 

7.29 of the HRA).   

  

The functionally linked land around Combwich was more significant for the populations for which the 

Somerset Levels and Moors SPA had been classified. Paragraph 8.5 stated that peak numbers of Golden 

Plover recorded at Combwich (775 birds) represented approximately 25% of the SPA population for this 

Annex I species and are of significance. Large numbers of Golden Plover were also recorded to the north 

of Combwich, with a peak of 1,350 birds.   



 

E.21.7 Decision  

In respect of the effects upon the Severn Estuary SPA paragraph 7.32 concluded:  

7.45 The Secretary of State has considered the potential disturbance and displacement effects 

on birds that are features of the Severn Estuary SPA and Ramsar. In view of the numbers of 

birds close to the foreshore and the sensitivity of those species, most notably Shelduck, he 

considers it necessary to impose a range of mitigation measures during construction and 

operation to reduce disturbance due to noise, artificial light, vessel movements and the 

presence of personnel and machinery on site.   

7.46 On the basis of the assessment work presented, he concludes that, with the relevant DCO 

requirements in place, the disturbance and displacement impacts from HPC alone and in 

combination would not have an adverse effect on site integrity.   

Likewise in respect of the Somerset Levels and Moors SPA and Ramsar site the Secretary of State 

concluded at paragraph 8.7:  

“The Secretary of State has considered the potential impacts on bird species and the 

assemblage of birds that are the feature of the Somerset Levels and Moors SPA/Ramsar. For 

the same reasons that apply to the Severn Estuary SPA/Ramsar (covered in chapter 7 of this 

document), he concludes that, with the relevant DCO and EA Environmental Permit 

requirements in place, the impacts from HPC alone and in combination would not have an 

adverse effect on site integrity.”  

E.22 Frodsham onshore wind farm   

E.22.1 Description of development  

57MW on shore wind farm comprising 19 turbines up to 125m high to blade tip, in two separated 

groups across an area of 337.5ha, with ancillary development and infrastructure.   

E.22.2 Location  

The proposed development site was located on the Frodsham Canal Deposit Grounds (dredgings from 

the Manchester Ship Canal), near Frodsham, Cheshire, on the south bank of the Mersey estuary 

immediately adjacent to the boundary of the Mersey Estuary SPA and Ramsar site.  

E.22.3 Date of decision 19th 

October 2012 E.22.4 Decision 

maker  

Secretary of State DECC  

E.22.5 Designated site and nature of functional linkage  

The Mersey Estuary SPA and Ramsar site was immediately adjacent.  The applicants and the Secretary of 

State recognised the functional link and applied the Habitats Regulations.  The assessment was detailed 

and well informed by intensive survey effort and historical records.  Direct habitat loss, barriers to 

movement, disturbance or displacement of breeding birds in the SPA, were ruled out because they were 

considered not to be significant.  The assessment concentrated on   

a) collision risk on the lagoons on the deposit grounds for SPA qualifying species, notably 

overwintering European golden plover and northern lapwing; and   

b) displacement and disturbance effects in the SPA, and also on the deposit grounds outside the 

SPA, of SPA qualifying species that winter on or in the vicinity of the site or visit on passage, 

notably European golden plover, Eurasian curlew, dunlin and black-tailed godwit “recorded on 



 

the [application] site in numbers of international and, more recently, national 

significance”.    

The peak survey records are summarised in Table E.1 below  

Table E.1 recorded populations of relevant species in the SPA and on the 

application site  

Species  Mersey Estuary SPA 

5 year mean peak  
Peak survey count 

2008/09 on site  
%of SPA 

population  
Common shelduck  6746  132  2%  

Eurasian wigeon  11886  197  2%  

Eurasian teal  11723  808  7%  

Northern pintail  1169  30  3%  

Great crested grebe  136  1  1%  

Ringed plover  505  42  8%  

Eurasian golden plover  3040  3289  108%  

Grey plover  1010  275  27%  

Northern lapwing  10544  4580  43%  

Dunlin  48789  10500  22%  

Black-tailed godwit  976  219  22%  

Eurasian curlew  1300  351  27%  

Common redshank  4993  255  5%  

E.22.6 Level of evidence concerning functional linkage  

Although the immediate proximity of the site to the SPA and the locally well-known ornithological value 

of the application site would always have indicated a high probability of a functional link, this case is 

characterised by a considerable survey effort and extensive analysis in order to fully understand the use 

of the site by birds and its links to the SPA.  Furthermore, the proposal was redesigned and resubmitted 

in a variation to the application, as a result of this detailed work assessing the ecological functionality of 

the site.  In the resubmitted proposal one turbine was deleted (the original proposal was for 20 

turbines) and the spacing between the two groups emphasised, so that there was a clear space between 

them over the most valuable part of the deposit grounds for the birds.  The developer undertook to 

continue to deposit dredgings on the gap between the turbine groups because this created the transient 

wetland habitats which attracted the birds from the SPA to the site in large numbers.  There were other 

mitigation measures intended to reduce effects on the birds whilst roosting or feeding on the 

application site or flying over or through it.  Construction programmes and operations were also 

modified to reduce disturbance and displacement.  As a result of this effort and redesign, together with 

the mitigation package, Natural England withdrew its objection and the Secretary of State concluded 

that, despite the high levels of use of the site by SPA populations and the immediate proximity to the 

SPA there would be no likely significant effect on the SPA or the Ramsar site either alone or in 

combination with other plans or projects.  

E.22.7 Decision  

The Secretary of State concluded, in a published record of his judgement of likely significant effect, that 

there would be no likely significant effect on the SPA or the Ramsar site, either alone or in combination 

with other plans or projects.  Consent for the wind farm was granted under the provisions of S.36 of the 

Electricity Act 1989 and the Town and Country Planning Act 1990 subject to a S.106 unilateral 

undertaking and conditions guaranteeing all mitigation measures on which the judgement had relied to 

be implemented as proposed.   

  



 

E.23 Portsmouth Stadium  

E.23.1 Description of development  

The proposed development of a football stadium with associated retail and leisure facilities and railway 

station.   

E.23.2 Location  

The proposed development site was on land off Eastern Road in Farlington, Portsmouth.  

E.23.3 Date of decision 14th 

December 1994 E.23.4 Decision 

maker  

Secretary of State for Environment (decision issued by Government Office for the South East) - planning 

permission that had been called in was refused.  

E.23.5 Designated site and nature of functional linkage  

The proposed development site was located in close proximity (within 1km) to the Chichester and 

Langstone Harbours SPA and Ramsar site. Paragraph 5 of the decision letter stated:  

“Regarding nature conservation interests, the Minister of State notes, in particular, that the site 

is a prime winter feeding ground for nationally and occasionally internationally important 

numbers of birds, which roost in the Langstone Harbours SPA. He further notes the Inspector’s 

concern that other existing or potential feeding grounds would not compensate for the loss of 

habitat due to the proposed development, and agrees that, although the site is outside the 

Special Protection Area, this raises questions about compliance with international obligations...”  

E.23.6 Level of evidence concerning functional linkage  

The documentation available in respect of this decision is limited and there is little reference to the 

evidence concerning the functional linkage. However it was accepted that the site is a ‘prime winter 

feeding ground’ and it is assumed that this was therefore supported by some supporting survey 

evidence. For example, paragraph 12.4 of the Inspector’s Report stated that the development site was 

prime winter feeding ground for over a tenth of the darkbellied brent geese for which the site was 

classified. With reference to the functionally linked land, the Inspector’s report went on to note that 

“the development would entail a destruction of part of this habitat, reducing its capacity by at 

least half”.  

E.23.7 Decision  

With reference to the effects of the development on the SPA, the Inspector’s report concluded at 

paragraph 12.18 that “I still regard the loss of prime winter feeding ground for over a tenth of the 

brent geese which roost in the internationally important protected area as a matter of grave 

importance”.  

The Secretary of State decision letter accepted the Inspector’s conclusions and recommendations and 

refused planning permission (paragraph 14 Secretary of State decision letter).  

  

Decisions by a Planning Inspector  

 



 

E.24 Lemonford Caravan Park  

E.24.1 Description of development  

An appeal against a refusal to grant planning permission for up to 25 dwellings at Lemonford Caravan 

Park in Bickington, Newton Abbot, Devon.  

E.24.2 Location  

The site is on land sloping towards the River Lemon which formed part of an existing holiday caravan 

and camping site. It lay to the west of a cluster of dwellings enclosed by the settlement limit for 

Bickington.  

E.24.3 Date of decision 6th 

March 2014 E.24.4 Decision 

maker  

A Planning Inspector Appeal reference APP/P1133/A/13/2209715  

E.24.5 Designated site and nature of functional linkage  

The appeal decision states at paragraph 23 that “The appeal site is within a strategic flyway for the 

Greater Horseshoe Bat population, the existence of which is the special interest addressed by 

the designation of the South Hams SAC. Moreover, on the face of it, the location, where flyways 

between the roosts at Chudleigh, the Haytor and Smallacombe mines and Buckfastleigh 

coincide appears, potentially, to be a de facto ‘pinch point’ in the network; in other words a 

situation where the network is significantly restricted by limited opportunities to commute due to 

urban encroachment or other habitat limiting reason”.    

E.24.6 Level of evidence concerning functional linkage  

Paragraph 23 of the appeal decision continues “The habits of this species are complex and 

seasonally varied according to the availability of their particular prey and the mating and 

maternity cycle. The bats require a more than usually dark environment and linear features in 

the landscape to move through it between roosts and foraging areas and the three hours after 

sunset are, according to the relevant guidance, hours of peak activity. They are therefore 

especially susceptible to the impact of artificial lighting and are dependent, moreover, on linear 

features such as vegetated water courses, exemplified at the appeal site by the tree lined banks 

of the River Lemon”.  

Paragraph 24 identified the need for a “series of bat surveys to be conducted” but the appellant had 

argued that an assessment of existing and likely GHB habitat by a suitably qualified ecologist, as referred 

to in relevant guidance relating to minor proposed developments should suffice in this instance. A 

further ecological report was submitted by the appellant but the Inspector regarded this report as 

mainly promoting “the view that surveys of the type advocated by Natural England are not 

necessary as a number of mitigation measures could be secured by condition and linear 

features, including not only the River Lemon and its associated vegetation but also hedgerow 

boundaries to the overall site would remain undisturbed”.   

It is clear from paragraph 25 of the appeal decision that there was disagreement between the approach 

to be taken regarding the bats; the appellant’s consultant ecologist suggested that a series of mitigating 

measures, including setback from the river beyond the area currently used for tents and touring 

caravans, together with a general lack of destruction of other linear features such as hedgerows would 

provide the necessary reassurance. The Council’s adviser had advocated a more cautious approach in 

line with reservations which had been expressed by Natural England.  



 

E.24.7 Decision  

The Inspector’s conclusions on the matter provide helpful insight into the level of evidence required, 

once a credible risk had been established. Paragraphs 26 – 29 are provided in full below with added 

emphasis.  

“26. I have considered the matter carefully, both from a statutory and a practical point of view, 

taking account of the differing expert opinion presented. It seems to me that Appropriate 

Assessment under the Habitats Regulations, which are engaged by the presence of a European 

site and potentially harmful impacts upon it, demands, as a general principle, adequate survey 

information relevant to the species and habitat potentially threatened. In this case the species is 

an inevitably mysterious creature whose habits, requirements and sensitivities are generally 

understood but whose presence within and habitual use of a putative flyway, such as that within 

which the appeal site is situated, cannot be well understood, or robustly addressed in terms of 

mitigation in the absence of specialised survey information. The relevant guidance attempts to 

balance the need for adequate information, both as to existing baseline conditions and likely 

future conditions after mitigation, to avoid excessively onerous survey requirements, notably by 

classifying certain developments as minor. However, in view of the various ‘tests’ set out in the 

relevant guidance I am not persuaded that, in principle, no specialised surveys are required. 

Within the context of the flyways, the development proposed is clearly significant with the 

potential to be harmfully disruptive.  

27. In practical terms it seems an easy assumption that the removal of camping and 

caravanning activities from alongside what would appear to be the obvious commuting route for 

the bats and its dedication to open space use would actually improve matters and that 

alternative routes including hedgerow boundaries could be used also if left intact. However, in 

practical terms the use of the appeal site as a whole would be changed from essentially an 

open field with camping and caravanning pitches (which of course have the potential for some 

light disturbance of varying significance as different occupiers utilise the pitches) to a 

permanent form of built development with the potential that introduces for artificial light from 

windows in addition to external lighting, both of public and private spaces. While external 

lighting could be largely controlled by planning condition the impact of window light, which, on a 

cumulative basis, can be significant and persistent in housing areas, would rely primarily on 

design and positioning of individual dwellings. Any scheme of details for approval would need to 

be informed not only by the possibility of significant use of the River Lemon corridor, but also by 

the possibility that the species might, as an alternative, utilise other linear features impinging on 

the site.  

28. Bearing such considerations in mind I am inclined to the view that the approach 

advocated by the appellant in this instance is essentially informed guesswork. In many 

situations that would arguably be sufficient in that the balance of probability may inform decision 

taking. However, the South Hams SAC is self-evidently an important area in biodiversity terms 

and its functionality in terms of the strategic flyways is clearly fundamental to its integrity as 

habitat, as evidenced by the specific initiative of Natural England in creating the relevant 

guidance. Once it is compromised, notwithstanding nature’s inherent adaptability, the resultant 

harm to the habitat would be effectively permanent. The best safeguard is adequately detailed 

information about the interaction of the species with any particular site proposed for 

development and in this case that information is simply not available. In all the circumstances I 

therefore prefer the cautious approach advocated by Natural England and the Council to the 

simpler stance of the appellant. Although this is based on professional assumptions which, at 

face value, seem reasonable, the underlying lack of specific information about the manner in 

which the site is actually used by the Greater Horseshoe Bat militates against the robustness of 

conclusion that is in this instance required.  



 

29. All in all I cannot conclude with certainty that the interests of biodiversity would not be 

unacceptably harmed or that the mooted mitigation measures would in practice be sufficiently 

effective, and this must clearly weigh heavily against the proposal as currently presented. 

Appropriate assessment cannot, in my view, be adequately undertaken on the basis of the 

information to hand.”  

In essence therefore, having set out a thorough and considered view of the evidence available at the 

time of the appeal, the Inspector:  

a) correctly identified that the proposed development is ‘significant’ with the potential to be 

‘harmfully disruptive’;  

b) clearly accepted the functionality of the flyways as being fundamental to the integrity of the 

SAC; and  

c) concluded that the lack of specific information regarding the use of the appeal site prevented a 

conclusion that the interests of the SAC would not be harmed or that the mitigation measures 

would be sufficiently effective in practice.  

Of relevance to this case, there is nothing in the decision to suggest that the development would have 

been unacceptable if there had been further detailed survey work available. It was the lack of sufficient 

survey information upon which to make an informed assessment of the potential effects upon the SAC 

which was at issue.  

  

E.25 Parkhead Farm  

E.25.1 Description of development  

An appeal against the refusal of planning permission for the erection of four wind turbines and 

associated infrastructure and services including site roads, crane pads, substation control building and a 

temporary construction compound.  

E.25.2 Location  

The proposed development site covered approximately 76 hectares of land at Parkhead Farm, 

approximately 3km south east of Silloth within the Borough of Allerdale.  

E.25.3 Date of decision 11th 

May 2009 E.25.4 Decision 

maker  

A Planning Inspector Appeal reference APP/G0908/A/08/2073524  

E.25.5 Designated site and nature of functional linkage  

This site is included by way of contrast with case E.22 (Frodsham on shore wind farm), because here 

only one species was at issue and the mitigation measures took a different form involving land both 

outside the SPA and outside the area of the development.   

Natural England and the RSPB initially raised objections on the basis of concerns over the potential 

effects upon the Upper Solway Flats and Marshes SPA and specifically the impact on pink-footed geese 

through the risk of collision and loss of feeding habitat. The proposed windfarm was located 

approximately 5km from the area of the SPA used by the birds.  

E.25.6 Level of evidence concerning functional linkage  

Surveys had revealed a mean rate of 43.7 geese per hour flying through the windfarm area during the 

autumn migration, with 38% of flocks being at rotor height.  



 

Following negotiations between the appellant, Natural England and the RSPB, agreement was reached 

regarding appropriate mitigation measures and a S.106 unilateral undertaking was produced which 

“makes provision for a refuge for pink-footed geese, and its future management, in the event 

that planning permission is granted” (paragraph 70 of the appeal decision).  This included an 

alternative, improved feeding source nearby, also outside the SPA, in effect creating or enhancing an 

additional functionally linked area of land for the SPA population.  

In a letter to the Planning Inspector dated 30th January 2009, Natural England provided further details 

regarding the proposed mitigation and noted that the “establishment of a reserve and the 

implementation of the appropriate management will take place before the construction of the 

windfarm commences”, the letter  continues:  

“The consequence of these provisions will be a reduction in the risk posed by the development 

to the pink-footed geese population, such that it no longer constitutes a risk to the designated 

site. Accordingly, our advice can be revised. With the adoption of the s106 agreement Natural 

England are of the opinion that the development no longer poses a likely significant threat to the 

integrity of the Upper Solway Flats and Marshes SPA. Consequently, there is no need for 

‘Appropriate Assessment’ in accordance with the Habitats Regulations.”   

E.25.7 Decision  

Natural England and the RSPB withdrew their objections to the proposal shortly before the  

Inquiry. The Inspector concluded at paragraph 71 that “The UU is sufficient to ameliorate any harm 

to pink-footed geese that might result from the proposal”.  Planning permission was granted by the 

Inspector following a local public inquiry, but neither Natural England nor the RSPB were objectors at 

the Inquiry.  

   

 
 
 
  



 

Annex E – Letters of No Impediment 
Letter of No Impediment for Bats 

 
 
Thank you for your Email outlining the bat survey results and proposed compensation for building 
B7 The Northern Degreasing Shed in association with the above NSIP site, received in this office 
on the 16 March 2018. As stated in our published guidance, once Natural England is content that 
the draft licence application is of the required standard we will issue a ‘letter of no impediment’. 
This is designed to provide the Planning Inspectorate and the Secretary of State with confidence 
that the competent licensing authority sees no impediment to issuing a licence in future, based 
on information assessed to date in respect of these proposals.  
 
Assessment 
 
Following our assessment of the resubmitted draft application documents, I can now confirm that, 
on the basis of the information and proposals provided, Natural England sees no impediment to 
a licence being issued, should the DCO be granted.  
 
However, please note the following issues have been identified within the current draft of the 
method statement that will need to be addressed before the licence application is formally 
submitted. Our Wildlife Adviser, Sonya Gray discussed this matter with Rebecca Reid on the 16 
March 2018 where it was confirmed that the necessary amendments would be made. Please do 
ensure that the Method Statement is revised to include these changes prior to formal submission. 
For clarity these include: 
 



 

 An updated survey should be conducted within the current and/or previous optimal season 
prior to the destructive works. i.e., in the summer prior to works scheduled for that autumn 
and previous summer/ autumn for works being undertaken in the spring. 

 
 
Next Steps 
 
Should the DCO be granted then the mitigation licence application must be formally submitted to 
Natural England. At this stage any modifications to the timings of the proposed works, e.g. due to 
ecological requirements of the species concerned, must be made and agreed with Natural 
England before a licence is granted. Please note that there will be no charge for the formal licence 
application determination, should the DCO be granted, or the granting of any licence.  
 
If other minor changes to the application are subsequently necessary, e.g. amendments to the 
work schedule/s then these should be outlined in a covering letter and must be reflected in the 
formal submission of the licence application. These changes must be agreed by Natural England 
before a licence can be granted.  If changes are made to proposals or timings which do not enable 
us to meet reach a ‘satisfied’ decision, we will issue correspondence outlining why the proposals 
are not acceptable and what further information is required. These issues will need to be 
addressed before any licence can be granted.  

 

Full details of Natural England’s licensing process with regards to NSIP’s can be found at the 

following link:  

 

http://webarchive.nationalarchives.gov.uk/20140605090108/http:/www.naturalengland.org.uk/Im

ages/wml-g36_tcm6-28566.pdf  

 

As stated in the above guidance note, I should also be grateful if an open dialogue can be 

maintained with yourselves regarding the progression of the DCO application so that, should the 

Order be granted, we will be in a position to assess the final submission of the application in a 

timely fashion and avoid any unnecessary delay in issuing the licence. 

 

I hope the above has been helpful. However, should you have any queries then please do not 
hesitate to contact me.  

 

Yours sincerely 

  

Sonya Gray 

Tel: 07833 400 695 

E-mail: sonya.gray@naturalengland.org.uk 
 

 
 

http://webarchive.nationalarchives.gov.uk/20140605090108/http:/www.naturalengland.org.uk/Images/wml-g36_tcm6-28566.pdf
http://webarchive.nationalarchives.gov.uk/20140605090108/http:/www.naturalengland.org.uk/Images/wml-g36_tcm6-28566.pdf


 

  

 
Annex - Guidance for providing further information or formally submitting the 
licence application. 
 

 
Important note: when submitting your formal application please mark all correspondence 
‘FOR THE ATTENTION OF (Sonya Gray). 
 

 

Submitting Documents. 

Documents must be sent to the Customer Services Wildlife Licensing (postal and email address 
at the top of this letter). 

Changes to Documents –Reasoned Statement/Method Statement. 

Changes must be identified using one or more of the following methods:  

 underline new text/strikeout deleted text; 

 use different font colour;   

 block-coloured text, or all the above.   
 

Method Statement 

When submitting a revised Method Statement please send us one copy on CD, or by e-mail if 
less than 5MB in size, or alternatively three paper copies.  The method statement should be 
submitted in its entirety including all figures, appendices, supporting documents. Sections of this 
document form part of the licence; please do not send the amended sections in isolation.  
 

 



 

 
Letter of No Impediment for Water Vole 

 
Thank you for your subsequent draft water vole mitigation licence application in association with the above 
NSIP site, received in this office on the 5 March 2018. As stated in our published guidance, once Natural 
England is content that the draft licence application is of the required standard, we will issue a ‘letter of no 
impediment’. This is designed to provide the Planning Inspectorate and the Secretary of State with 
confidence that the competent licensing authority sees no impediment to issuing a licence in future, based 
on information assessed to date in respect of these proposals.  
 
Assessment 
 
Following our assessment of the resubmitted draft application documents, I can now confirm that, on the 
basis of the information and proposals provided, Natural England sees no impediment to a licence being 
issued, should the DCO be granted.  
 
However, please note the following issues have been identified within the current draft of the method 
statement that will need to be addressed before the licence application is formally submitted. Our Wildlife 
Adviser, Sonya Gray discussed this matter with Rebecca Reid on the 15 March 2018 where it was 
confirmed that the necessary amendments would be made. Please do ensure that the Method Statement 
is revised to include these changes prior to formal submission. For clarity these include: 
 
 

 Autumn trapping must start as soon as possible after 15 September and be completed by 31 
October.  

 Traps used must NOT be of a type fitted with a spring loaded mechanism. 



 

 The water vole fencing along the eastern boundary of the compensation site will be removed upon 
completion of the destructive search. 

 Prior to undertaking any displacement of activities along Pinnocks Trough, there must be sufficient 
available adjacent habitat for water voles to move into. 

 
 
Next Steps 
 
Should the DCO be granted then the mitigation licence application must be formally submitted to Natural 
England. At this stage any modifications to the timings of the proposed works, e.g. due to ecological 
requirements of the species concerned, must be made and agreed with Natural England before a licence 
is granted. Please note that there will be no charge for the formal licence application determination, should 
the DCO be granted, or the granting of any licence.  
 
If other minor changes to the application are subsequently necessary, e.g. amendments to the work 
schedule/s then these should be outlined in a covering letter and must be reflected in the formal 
submission of the licence application. These changes must be agreed by Natural England before a licence 
can be granted.  If changes are made to proposals or timings which do not enable us to meet reach a 
‘satisfied’ decision, we will issue correspondence outlining why the proposals are not acceptable and what 
further information is required. These issues will need to be addressed before any licence can be granted.  

 

Full details of Natural England’s licensing process with regards to NSIP’s can be found at the following 

link:  

 

http://webarchive.nationalarchives.gov.uk/20140605090108/http:/www.naturalengland.org.uk/Images/w

ml-g36_tcm6-28566.pdf  

 

As stated in the above guidance note, I should also be grateful if an open dialogue can be maintained with 

yourselves regarding the progression of the DCO application so that, should the Order be granted, we will 

be in a position to assess the final submission of the application in a timely fashion and avoid any 

unnecessary delay in issuing the licence. 

 

I hope the above has been helpful. However, should you have any queries then please do not hesitate to 
contact me.  

 

Yours sincerely 

  

Sonya Gray 

Tel: 07833 400 695 

E-mail: sonya.gray@naturalengland.org.uk 

  

http://webarchive.nationalarchives.gov.uk/20140605090108/http:/www.naturalengland.org.uk/Images/wml-g36_tcm6-28566.pdf
http://webarchive.nationalarchives.gov.uk/20140605090108/http:/www.naturalengland.org.uk/Images/wml-g36_tcm6-28566.pdf
mailto:sonya.gray@naturalengland.org.uk


 

Annex - Guidance for providing further information or formally submitting the licence 
application. 
 

 
Important note: when submitting your formal application please mark all correspondence ‘FOR 
THE ATTENTION OF (Sonya Gray). 
 

 

Submitting Documents. 

Documents must be sent to the Customer Services Wildlife Licensing (postal and email address at the top 
of this letter). 

Changes to Documents –Reasoned Statement/Method Statement. 

Changes must be identified using one or more of the following methods:  

 underline new text/strikeout deleted text; 

 use different font colour;   

 block-coloured text, or all the above.   
 

Method Statement 

When submitting a revised Method Statement please send us one copy on CD, or by e-mail if less than 
5MB in size, or alternatively three paper copies.  The method statement should be submitted in its entirety 
including all figures, appendices, supporting documents. Sections of this document form part of the 
licence; please do not send the amended sections in isolation.  
 
  



 

Letter of No Impediment for Badgers 

 
 
Thank you for your subsequent draft badger mitigation licence application in association with the above 
NSIP site, received in this office on the 5 March 2018. As stated in our published guidance, once Natural 
England is content that the draft licence application is of the required standard we will issue a ‘letter of no 
impediment’. This is designed to provide the Planning Inspectorate and the Secretary of State with 
confidence that the competent licensing authority sees no impediment to issuing a licence in future, based 
on information assessed to date in respect of these proposals.  
 
Assessment 
 
Following our assessment of the resubmitted draft application documents, I can now confirm that, on the 
basis of the information and proposals provided, Natural England sees no impediment to a licence being 
issued, should the DCO be granted.  
 
However, please note the following issues have been identified within the current draft of the method 
statement that will need to be addressed before the licence application is formally submitted. Our Wildlife 
Adviser, Sonya Gray discussed this matter with Rebecca Reid on the 15 March 2018 where it was 
confirmed that the necessary amendments would be made. Please do ensure that the Method Statement 
is revised to include these changes prior to formal submission. For clarity these include: 
 

 The grid references for Setts S1, S2 and S3 and the Artificial sett must be provided 

 The distance of Artificial sett from the existing main sett S1 must be provided 

 Size of the chambers in the Artificial sett must be specified, as follows:  



 

Small square nesting chambers measuring L610mm X W610mm x H475mm (roofs measuring 

650mm by 610mm),  

Large rectangular chambers measuring L900mm long x W601mm x H475mm (roofs measuring 

900mm by 640mm). 

 The Artificial Sett must be designed to enable future expansion by badgers i.e. open ended 

tunnels incorporated into the design and no below ground badger proof fencing the sett. 

 The Artificial Sett must show signs of use before closing the existing main sett S1. 

 The formal licence application should not be submitted until all consents have been granted and 

the development can proceed. Licences prior to receipt of consent cannot be granted merely 

because delaying works would cause greater inconvenience or cost to the licensee. Therefore 

unless a robust argument and evidence is provided in support of any request for a licence prior to 

a consent, the site works within the vicinity of the badger setts and the sett exclusions should be 

re - scheduled accordingly. 

 
Next Steps 
 
Should the DCO be granted then the mitigation licence application must be formally submitted to Natural 
England. At this stage any modifications to the timings of the proposed works, e.g. due to ecological 
requirements of the species concerned, must be made and agreed with Natural England before a licence 
is granted. Please note that there will be no charge for the formal licence application determination, should 
the DCO be granted, or the granting of any licence.  
 
If other minor changes to the application are subsequently necessary, e.g. amendments to the work 
schedule/s then these should be outlined in a covering letter and must be reflected in the formal 
submission of the licence application. These changes must be agreed by Natural England before a licence 
can be granted.  If changes are made to proposals or timings which do not enable us to meet reach a 
‘satisfied’ decision, we will issue correspondence outlining why the proposals are not acceptable and what 
further information is required. These issues will need to be addressed before any licence can be granted.  

 

Full details of Natural England’s licensing process with regards to NSIP’s can be found at the following 

link:  

 

http://webarchive.nationalarchives.gov.uk/20140605090108/http:/www.naturalengland.org.uk/Images/w

ml-g36_tcm6-28566.pdf  

 
As stated in the above guidance note, I should also be grateful if an open dialogue can be maintained with 

yourselves regarding the progression of the DCO application so that, should the Order be granted, we will 

be in a position to assess the final submission of the application in a timely fashion and avoid any 

unnecessary delay in issuing the licence. 

 
I hope the above has been helpful. However, should you have any queries then please do not hesitate to 
contact me.  

 

Yours sincerely 

  

Sonya Gray 

Tel: 07833 400 695 
E-mail: sonya.gray@naturalengland.org.uk 

 
 
 
 

http://webarchive.nationalarchives.gov.uk/20140605090108/http:/www.naturalengland.org.uk/Images/wml-g36_tcm6-28566.pdf
http://webarchive.nationalarchives.gov.uk/20140605090108/http:/www.naturalengland.org.uk/Images/wml-g36_tcm6-28566.pdf


 

Annex - Guidance for providing further information or formally submitting the licence 
application. 
 

 
Important note: when submitting your formal application please mark all correspondence ‘FOR 
THE ATTENTION OF (Sonya Gray). 
 

 

Submitting Documents. 

Documents must be sent to the Customer Services Wildlife Licensing (postal and email address at the top 
of this letter). 

Changes to Documents –Reasoned Statement/Method Statement. 

Changes must be identified using one or more of the following methods:  

 underline new text/strikeout deleted text; 

 use different font colour;   

 block-coloured text, or all the above.   
 

Method Statement 

When submitting a revised Method Statement please send us one copy on CD, or by e-mail if less than 
5MB in size, or alternatively three paper copies.  The method statement should be submitted in its entirety 
including all figures, appendices, supporting documents. Sections of this document form part of the 
licence; please do not send the amended sections in isolation.  
  

  



 

ANNEX F – First Written Questions 
 

1.1 
Air Quality 

Although not mentioned, the lichen interest of the site may be adversely impacted by changes in air 
quality.  Lichens are generally highly sensitive to air pollutants both directly (bioaccumulation) and 
through alteration of the pH of their substrates. Details of future pollutants and proximity to lichen 
hotspots would need to be known before potential impacts could be assessed. 

 

1.2.2.  
ES paragraph 6.38 considers that, “…some areas of some ecological value, particularly those 
reliant on open mosaic habitat, are likely to deteriorate in value if left in an undeveloped 
condition in the future, as natural succession leads to the intrusion of more substantial 
vegetation; and that any loss in biodiversity will be compensated, it is considered that 
development of the northern part of the site is appropriate.”  
Is the statement that some areas of ecological value, particularly those reliant on open mosaic 
habitat, are likely to deteriorate in value if left in an undeveloped condition in the future, 
correct?  
The above statement is partially true in the absence of management but it is hard to conclude either 
way. This stems from the question making the assumption that brownfield habitats behave 
consistently and that they therefore respond in a semi-linear predictable fashion, as do most other 
broad habitat types. However, brownfields, and especially those of the Thames Gateway with its long 
and varied industrial use, are anything but the same. When one considers that they can be composed 
of Thames river dredgings, brick building demolition layers, pulverised fuel ash/ lytag (with a pH when 
new of >9), metal-working slags, coal wastes, engineering wastes with heavy metals, fuel oil tips, fly-
tipped material, and a whole range of other materials, in either uniform or mixed component heaps, of 
varying ages, aspects, depths, extents, inclines and degrees of wetness, then the notion of brownfield 
as an entity is clearly unsustainable. The “Lytag” label for one of the application site survey areas is 
just that, a label, and in no way should be seen to suggest the importance of lytag as a product over 
the other substrate mixes, the combinations of which seem the key driver to maximising species 
diversity on these sites. 
 
The response of vegetation to these substrate mixes is thus varied. Some core principles might be 
salvaged from this argument: the often high levels of drainage can make plant growth difficult; the 
presence of toxic heavy metals residues in the soil can make growth difficult; pH generally drops over 
time, from calcareous through neutral to slightly acidic, and German brownfield studies (referenced 
below) notes that brick rubble sites did differ from others. 
 
The reduction of the calcareous grassland indicator invertebrates at Tilbury from higher fidelity classes 
to more moderate ones could be a reflection of a drop in substrate pH, and perhaps a shift in floral 
community. The changes in the sand & chalk assemblages figures would be more credible if the 
sampling effort was more standardised,. So it is hard to call if the drop in assemblage species is a 
sampling artefact, or some sort of succesional shift, and if it is a shift, what sort. Bierdermann et al 
(2009)30, writing from a botanical community perspective, suggested that “optimal management should 
consist of shifts between strong disturbances and secondary succession”, and that this might take 
place every 3-7 years. 
 
Some site management of the existing interest features would likely be beneficial. But other sites are 
left unmanaged for many decades and remain in good condition.  
 
From a lichen perspective the most important aspect of the ‘open mosaic habitat’ for the interest at 
Tilbury, is the open unshaded ground. Without management or grazing, the open habitat will in time 
become increasingly vegetated and the lichen interest of open ground will decline. In addition 

                                                           
30 Schadek,U;  Strauss, B;  Biedermann, R & Kleyer, M. (2009). Plant species richness, vegetation structure and soil resources 
of urban brownfield sites linked to successional age. Urban Ecosyst (2009) 12:115–126. 



 

succession will lead to an increase in the organic content of the soil which will also affect the ground-
dwelling lichen communities (a change in species composition and abundance likely). 

 

1.2.3. 
Do you consider that the Applicant has addressed the need (within the NPS for Ports, 
paragraph 5.1.8) to aim to avoid significant harm to biodiversity and geological conservation 
interests, including through mitigation and consideration of reasonable alternatives? 

Paragraph 5.1.8 of the National Policy Statement for ports advises that compensation and mitigation 
measures should be sought where significant harm to biodiversity and geodiversity conservation 
interests cannot be avoided. Whilst Natural England acknowledges the argument put forward in 
paragraph 5.24 of ES Appendix 5.A: Masterplanning Statement. Document Ref: 6.2 5.A we are not yet 
satisfied that at least some areas of high conservational value could not be retained. 
 
The high value of the Lytag LoWS has been known for some time and this should have been taken 
account of at the design stage (we are not aware that design iteration is detectable within the ES). As 
proposed that site and related interest will be lost to the proposed CMAT facility. Paragraph 6.36 of 
the Environmental Statement states that: 
 
‘The CMAT is more easily located away from the jetty itself as the process of moving aggregate from 
self-discharging vessels by conveyor is not distance sensitive.’ 
 
Given that moving aggregate is not considered distance sensitive Natural England advises that further 
consideration should be given to avoidance rather than proceeding to compensation. It is 
appropropriate, however, to note that Natural England is not in a position to comment on whether 
alternative layouts are feasible from an operational perspective, nevertheless our overall impression of 
the treatment of avoidance of impacts in the ES is that the design of the facility has been driven by a 
desire to maximise the economic  profitability of the project. It is not clear to us whether a scaled-down 
version of the development, avoiding the highest quality biodiversity areas, has been considered, and 
at what point economic viability becomes a limiting factor. We would encourage the Examining 
Authority to fully explore this point, such that a clear audit around the mitigation hierarchy (with a focus 
on avoidance as a first principle) is available, and that adjustments have been made consistent with 
this principle. 
 
From a marine perspective the development site is outside the boundary of the Thames Estuary 
recommended Marine Conservation Zone (rMCZ) and this site is currently not a material consideration 
in terms of designated sites. The applicants have ensured best practice by providing consideration of 
this site within the Environmental Assessment and provided a shadow MCZ assessment. Species 
associated with the rMCZ have been considered within the assessment and mitigation for mobile 
species such as smelt (a recommended feature) have been considered. However, we note that 
clarification around the mitigation is still required (reference to 1.2.30).  Overall, it is NE’s opinion that 
regarding marine matters the applicant has considered and demonstrated paragraph 5.1.8 of the NPS 
for Ports. 

  



 

1.2.6. 
Open Mosaic Habitat on Previously Developed Land 

a) Have there ever been any habitat translocation trials for Lytag habitat substrates (or 
similar)? 

b) If so, were they successful? Please provide summary details. 
c) Is the Applicant proposing to undertake habitat translocation trials, for the open mosaic 

habitat types that would be lost, prior to the commencement of the Proposed 
Development? if so please provide details? 

d) In your view, would a large scale habitat translocation project be likely to succeed for 
the Lytag habitat (and other artificial habitat substrate here), in terms of it being suited 
to the diverse assemblages of insects, plants, lichens and other biodiversity interests 
that would be directly impacted by the development? 

e) How would this large scale habitat translocation project be funded and managed? 

In answer to a) and b), not as such. Peter Shaw31 has run a long term succesional study of the Drax 
pfa from 6 mounds that were created for the experiment, these being a mixture of pfa and FGD 
gypsum, though this was from the research perspective of tracking botanical community change. 
Wilson (2017)has been working on restoration of a part pfa site in Calderdale, West Yorkshire, though 
the habitat differed in that the restoration target communities were more wetland focused than 
traditional brownfield. So, more about the impacts of re-wetting. Work on various green/ brown roofs 
are deemed inappropriate in both scale, and environmental variables achieved to be of much use 
here. There have been adoptions of pfa sites as nature reserves (e.g. King’s meadow, 
Nottinghamshire) but these are not translocations, neither are the many planning applications to 
create new pfa dump sites. 
 
We have requested Bioscan’s own survey data from the nearby Area 1 ash disposal mound within 
RWE’s remaining landholding which seems to be the best monitored re-creation , and will provide 
comment on it in due course, noting it would be good to go through as it is one of the few examples. 
Its success would seem likely to hang on proximity of the fauna resident on Lytag and The Rest. 
 
Habitat translocation trials of similar substrates with specific regard to Lichen 
 
Woolmer Link Road, Hampshire 
Ecological Planning & Research translocated a U1a grassland on loose sand (Woolmer Link Road). 
Alaska Contracting made a special implement to move it in one action. The receptor site remained 
lichen-rich for a few years but there was no follow-up grazing and lacked rabbits.  The vegetation 
became rank and it was then burned.  An adjacent U1c was easily translocated as loose topsoil; the 
result was apparently better than the original. A project report may be available. 
    
Blashford Lakes lichen heath, Hampshire 
This site comprises spoil of pure washed sand that was excavated from a pit during the construction of 
a water works. It was not part of a mitigation plan. The area was seeded with commercial grass which 
died and then a type of U1a developed over 20 to 30 years under intense rabbit grazing. Reports on 
the lichen interest may be available. 
 
Chances of success at the Lytag 
Based on the information provided, it seems highly likely that the Lytag habitat can be re-created 
elsewhere. Of key importance for lichens are: 1) the low nutrient status of the soil, 2) a lack of existing 
shading vegetation, and 3) grazing in place and of sufficient intensity to maintain the open 
plagioclimax. 
 
 
 
 

                                                           
31 Shaw P.J.A. 2009. Succession on the PFA/Gypsum Trial Mounds at Drax Power Station: The First Fifteen Years. Journal of 
Practical Ecology and Conservation Vol. 8 (2):7-19. 



 

 
Translocation of ground-dwelling lichen species has variable success rate depending on species 
group – e.g. reindeer lichens (Cladonia sub-genus Cladina) appear to translocate well; others less so. 
Translocation of early successional lichen habitat is possible, and species recovery may be enhanced 
through various techniques.32 
  
 
Overall 
Whilst there is some evidence that certain species of lichen can be successfully translocated the 
translocation of invertebrates is generally regarded as highly experimental and we advise that caution 
required. It is considered likely that you could create something in the form of a new brownfield, but it 
would be hard to re-create what has formed naturally and in response to the conditions that exist. The 
number of site variables are enormous- degrees of pfa leaching, slope, substrate mixes, and 
differential exposures of those mixes, degrees of openness and shading, odd substrates that are very 
patchy, not obvious but influential (heavy metal mixes suppressing plant growth) ect. 

 

1.2.18. 
Water Voles Is NE satisfied that water voles from the Proposed Development areas could be 
translocated to the area referred to in FWQ 1.2.17? Would they be able to provide a Letter of No 
Impediment for this translocation work? 

A Letter of No Impediment was issued on the 20th of March 2018 and is attached here in Annex F. 

 

1.2.22. 
Bats Is NE able to provide a Letter of No Impediment for the loss of the bat roost in building 
B7? 

                                                           
32 Lichen species/habitat translocation bibliography - Key papers 
Brooker, R. W., Brewer, M. J., Britton, A. J., Eastwood, A., Ellis, C., Gimona, A., . . . Genney, D. R. (2018). Tiny 
niches and translocations: The challenge of identifying suitable recipient sites for small and immobile species. 
Journal of Applied Ecology, 55(2), 621-630. 10.1111/1365-2664.13008 
Duncan, S.J. 2015. Woodland caribou alpine range restoration: An application for lichen transplants. Ecol. Restor. 
33: 22–29. 
Enns, K. 1998. Forage Lichen Enhancement in the Itcha – Ilgachuz Caribou Range. British Columbia Ministry of 
Environment Lands and Parks, Fish and Wildlife Branch. Williams Lake, B.C. 
Gilbert, O. L. 2001. Species recovery programme: the Breckland rarities and Teloschistes flavicans. In: A. 
FLETCHER, P.A. WOLSELEY, & R. WOODS, eds. Lichen Habitat Management. British Lichen Society. 
Hugron, S., M. Poulin and L. Rochefort. 2013. Organic matter amendment enhances establishment of 
reintroduced bryophytes and lichens in borrow pits located in boreal forest highlands. Boreal Envir. Res. 18: 317–
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Rapai, S.B., R.T. McMullin and S.G. Newmaster. 2016. Restoring Terrestrial Lichen Communities on the Detour 
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reindeer lichen after artificial dispersal. Silva Fenn. 41: 269–280. 
Roturier, S., Ollier, S., Nutti, L. E., Bergsten, U., & Winsa, H. (2017). Restoration of reindeer lichen pastures after 
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biology reviews, 23(3), 55-66. 
Waite, N. (2017) Calaminarian Grassland Management Guide, Northumberland Wildlife Trust, UK. 
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A Letter of No Impediment was issued on the 18th of March 2018 and is attached here in Annex F. 

 

1.5.1.  
Has the Applicant submitted a copy of the Construction Method Statement to the Examination? 
If not, why not? 

NE would welcome sight of the Construction Method Statement to fully understand each phase of 
works and the methods to be employed. It would also be useful to secure appropriate mitigation 
measures within the method statement, for example timing of the dredge activity both seasonal and 
tidal. 

 

1.5.2.  
Where in the ES (or supporting documents) are there details of the months of the year that 
piling in the marine environment would take place and are there any months when piling in the 
marine environment would not be undertaken? 

Mitigation for the piling activity should be clearly identified, including type of piling, and seasonal 
restrictions. The seasonal restrictions have been referenced to reduce impact to fish within the ES, 
also refer to 1.2.30 (1st written questions) which replicates NE’s query we still would like clarification 
on with regards to restriction of dredge activity in June to August.  Also please refer to NE comments 
under 1.11.10 (additional mitigation required) whereby NE advise careful programme timing is 
required to reduce noise impact to overwintering birds. 

 

1.5.3.  
Please provide details of the locations, size of areas that would be subject to the various types 
of piling, together with the duration of piling in each location. 

Natural England would welcome sight of this information. 

 

1.9.23.  
The ES [APP-031], paragraph 11.147 provides mitigation for the tentacle lagoon worm and fish 
receptors by restricting dredging to the ebb tide only. Would this be secured through the 
method statements for construction works (DML condition 6) and maintenance dredging (DML 
condition 14)? If not, how would this be secured? 

NE have not reviewed the conditions DML condition 6 and DML condition 14 in the DML so are unable 
to provide further comment here. However, we would like to add that we have provided pre application 
advice (teleconference 4/9/2017) to the applicants alongside the MMO and EA and agreed that there 
is relatively low risk of tentacled lagoon worm colonising near to Tilbury. It was advised that 
appropriate mitigation to ensure that sediment smothering was reduced via dredging operation and 
therefore the dredge activity should be carried out on an ebb tide. We would recommend that this is 
secured within the method statement, but also as a condition on the DML/DCO. 

 

1.11.5.  
For the avoidance of doubt, please can NE confirm agreement that:  
a) The correct European sites and qualifying features have been identified in the Applicant’s 
HRA report [APP-060]; and  
b) Section 5 of the HRA report has identified all relevant potential impacts from the Proposed 
Development upon these sites? 

a) Sites and Qualifying Features 
Natural England confirms that, in our opinion, Thames Estuary and Marshes SPA and Ramsar are the 
only internationally designated sites that are likely to be affected by the proposal. 
 
The Thames Estuary & Marshes SPA features listed in the HRA are correctly in accordance with the 
SPA Conservation Objectives and SPA Citation available on our website at 
http://publications.naturalengland.org.uk/publication/4698344811134976   

 
The Thames Estuary & Marshes Ramsar site features listed in the HRA are correctly in accordance with 
Ramsar site citation available on the JNCC website at http://jncc.defra.gov.uk/pdf/RIS/UK11069.pdf. 

http://publications.naturalengland.org.uk/publication/4698344811134976
http://jncc.defra.gov.uk/pdf/RIS/UK11069.pdf


 

 
The HRA rightly picks up the discrepancy that black-tailed godwits are listed as an ‘overwintering’ 
species in the SPA Citation but with peaks counts in Spring/ Autumn on the Ramsar site Citation. It 
should be noted that the SPA Citation is dated 2000, the Ramsar site criteria sheet is dated 2008 and 
the SPA Conservation Objectives are dated 2014.  The SPA Citation and Classification in 2000 was 
based on the 5 Yr Peak Mean 1993/4 – 1997/8 which includes counts during September and October, 
regarded at the time as broadly within the overwintering period for this species. The SPA Conservation 
Objectives clarify this matter by referring to the Black-tailed godwit population as non-breeding 
population. 
 
b) Potential Impacts 
 
Natural England advises that the following need to be considered to satisfy the requirements of HRA: 
 

 Invasive Non-Native Species  

 Construction Waste and Pollutants  

 Operational Waste and Pollutants  
 
We acknowledge that these issues are identified and discussed within the ES and elsewhere but 
should be specifically addressed within the HRA to ensure that supporting documents have an 
appropriate framework of reference and to demonstrate compliance with the Habitats Regulations. 
Please also note our detailed comments relating to HRA is paragraph 3.2.a above. 

 

Q1.11.8.  
Please can NE confirm whether they are in agreement with the Applicant’s conclusion that the 
Proposed Development (alone) would not result in any Likely Significant Effects (LSE) on the 
Thames Estuary and Marshes SPA and Ramsar site?  

After consideration of the detailed submissions for this proposed development, Natural England 
cannot yet discount a likely significant effect alone.  A few examples are provided for reference rather 
than a complete list of detailed points of disagreement. 
 

i) The ecological value/ importance of the ‘functionally-linked’ habitat has been undervalued 
within the HRA and EIA. This is mainly because the environmental baseline is based on a 
snapshot assessment during a sub-optimal period rather than the ‘broader longer-term’ 
context. Natural England raised this risk during initial consultation but the applicants have been 
working to a demanding timetable that restricted the duration of site-based surveys. The 
baseline should seek to define the potential value of this functionally-linked habitat, noting it as 
an intertidal habitat that is contiguous with, and proximal to the Thames Estuary and Marshes 
SPA and Ramsar site. For example, Natural England is aware of at least two surveys since 
2007/08 (which are referenced within a Tilbury2 file note submitted to us by Bioscan on the 9th 
of February 2018) that indicate that the BioScan survey area supports SPA bird features in 
numbers of national and international significance, well above the ‘low numbers’ referred to 
within the assessments. 
 

ii) The proposed zones of influence are not clearly set out within the HRA (or linked EIA) 
assessments to enable robust impact assessments to be made that adequately address 
reasonably precautionary concerns. For example, the necessary dredging activities are likely 
to mobilise and disperse sediment (including significant concentrations of environmental 
pollutants) to effect a considerable area (distance and extent) of functionally-linked habitat. 
Whilst noting comments about background levels and modelled outputs, the predicted 
deposition quantity and quality on the functionally-linked habitat (and potentially parts of the 
Mucking Flats & Marshes SSSI part of the Thames Estuary & Marshes SPA and Ramsar site) 
requires validation monitoring. In addition to this, we note further submissions about dredging 
are necessary, with requirements for approval. These will need to address concerns about the 
likely effects of dredging on the quality of intertidal habitats, the invertebrate prey they support 
and the SPA features that feed on them.    



 

 
iii) Natural England does not agree that all the ‘zones of influence’ are sufficiently precautionary. 

For example, the HRA and ES regards a 300m distance as adequate to avoid significant 
disturbance to birds of the SPA and Ramsar site assemblage. The referenced toolkit places 
the ES noise levels from piling at this distance in a category of ‘moderate – high’ rather than 
adopting a distance generally regarded as ‘low’ impact. In addition to this, this toolkit also 
advises that ‘site-based’ information is necessary to ensure distances applied are project 
specific for impact assessment. Recent experience of piling activity at the adjacent Gosham 
Farm Jetty and the resultant bird displacement suggests that birds of the SPA assemblage are 
displaced in significant numbers from a distance beyond 300 metres. 
 

iv) The estimated scale of influence for the various potential impacts appear to be sequentially 
downgraded without transparently addressing uncertainties. For example, Noise is described 
at 7.1.1 as exceeding a 55dB level at 300m distance from the application site but this potential 
impact to the SPA and Ramsar site feature birds is dismissed as insignificant, possibly 
because of a combination of (i) and (iii) above. The mitigation measures presented within the 
ES are not regarded as adequate to address bird disturbance within the 300m zone or beyond 
it to a zone agreed as low impact. Similarly, the sediments in the intertidal area of the 
application site have been shown to contain significant elevated levels of contaminants but the 
likely impacts of dredging (pollution, disturbance etc) have been discounted without site-based 
validation (or adoption of a precautionary position with commitments to undertake follow-up 
ground truth monitoring) and an assumption that likely significant effects alone (and in 
combination) can be avoided by further permissions (currently not obtained) which require 
further information (see 7.15 of HRA).   
 

The development plans mainly within the terrestrial area, (but also including some intertidal areas) 
have the capacity to impact on habitats that support a number of Thames Estuary and Marshes 
Ramsar site listed invertebrates and plants. The mitigation plans are not currently regarded as 
adequate to address the predicted scale of loss in extent and quality of the habitat mosaic and no 
compensation plans have been submitted yet for our consideration. 

 

Q.1.7.1  
There are legal requirements within legislation to undertake a cumulative assessment for EIA 
and an in-combination assessment for HRA. There is also a requirement within the NPS for 
Ports to consider cumulative impacts. The PINS post-acceptance s51 advice noted that a 
scoping report for Lower Thames Crossing (LTC) had been produced at that time and so, in 
accordance with PINS Advice Note 17, a cumulative effects assessment should be provided for 
the Proposed Development with the LTC. The assessment should be proportionate to the 
information available to the Applicant and could be at a high level using assumptions about 
the traffic levels on opening of the LTC and using traffic growth projections used in other 
projects, if applicable.  
Please provide an updated Chapter 20 of the ES [APP-031], together with any relevant 
appendices and plans which screens in the Lower Thames Crossing, using the worst case 
scenarios. This should consider as a minimum, combined and cumulative impacts from traffic 
and transport, impacts upon air quality and noise. 

Natural England disagrees with the applicant’s decision to exclude the proposed Lower Thames 
Crossing development from the list of in combination plans and projects within the HRA for the 
following reasons: 
 
The proposed Lower Thames Crossing has been published for consultation with an approved location 
and route corridor; crossing-type and development timetable. 
 
The information available to Natural England and PINS indicates that the LTC will have a potential 
impact on the intertidal area of the Thames Estuary at a location near (X km east) to the proposed 
Tilbury Port2 development). The intertidal area within the likely corridor of development is identified by 



 

Natural England and both Tilbury Port2 and LTC developments as containing habitats that are 
functionally-linked to the Thames Estuary and Marshes SPA and Ramsar site. 
 
Both LTC and Tilbury2 are large nationally significant projects and the timescales of potential impacts 
are likely to either overlap and/or occur in successive years with implications for the Thames & 
Estuary Marshes SPA and Ramsar site features including the capacity to achieve favourable condition 
status.    
     
Natural England also questions the applicant’s decision to exclude RWE’s proposed redevelopment of 
the Tilbury Power Station site from the EIA, and also the HRA. With reference to the intended 
timetables of the RWE application and the information available (within current and previous 
submissions) Natural England is concerned that these two proximal developments will have a 
significant impact (cumulative and in combination) on nationally important nature conservation assets 
(terrestrial and intertidal habitats) and, it is unclear how a suitable mitigation and compensation 
package will be achievable without both parties working together in a strategically appropriate way, 
guided by an overarching and/or linked EIA.  
 
This is particularly relevant to the notable assemblages of invertebrates and vascular plants, where 
matters important to delivering conservation solutions (ie, piecemeal loss of supporting habitat extent 
and quality; ‘irreplaceability’ of Lytag habitat and ‘in situ’ conservation) are likely to constrain the 
capacity of each developer to achieve adequate mitigation and compensation packages. For matters 
relevant to SPA and Ramsar site non-breeding bird features these should also be covered by the HRA 
for completeness in accordance with the principles set out in the HRA including Chapter 5, accounting 
for our additional advice relevant to this section.          

 

1.11.10.  
Please can NE indicate whether additional mitigation measures (above and beyond those 
proposed in the HRA report) are likely to be required?  

Additional Mitigation measures are likely to be required for the following operations to ensure this 
proposed development (alone) can avoid a likely significant effect on Thames Estuary & Marshes SPA 
and Ramsar site. Natural England provides the following advice towards this aim but cannot pre-judge 
the adequacy of these mitigation measures without all the relevant information being made available 
for our consideration.   
 
Noise generation by piling within the river is likely to significantly disturb birds of the SPA and Ramsar 
site assemblage without additional mitigation. For example, the design and methodology will require 
careful programme timing to avoid the sensitive September – end March period. 
   
Surface water pollution needs to be effectively managed to avoid impacting on intertidal habitats 
supporting SPA and Ramsar site features. This requires additional mitigation measures to comply with 
best practice, in accordance with advice from the Environment Agency within the written 
representations. 
 
Dredging operations are likely to significantly impact on birds of the SPA and Ramsar site assemblage 
without additional mitigation. For example, the design and methodology will require careful programme 
timing to avoid disturbing these birds during the sensitive September – end March period. 
 
Dredging operations are likely to significantly impact on the functionally-linked intertidal habitats that 
support birds of the SPA and Ramsar site assemblage without additional mitigation. For example, the 
appropriate design and methodology (yet to be defined, agreed and permitted) will require careful 
programme timing to avoid increasing the presence of contaminated sediments to invertebrate prey 
and birds foraging during the Autumn – end March period (includes ringed plover autumn passage). In 
addition to this, monitoring will be necessary to ensure compliance with an approved best-practice 
methodology; validate the predictions from modelling; assess the scale & extent of any additional 
mitigation that may be required by the applicants (to deliver via a robust permission-linked 
mechanism) that is related to unforeseen impacts on the functionally-linked and SPA habitats. 



 

 
The Port operations enabled have the capacity to increase and alter water discharges to the Thames 
which may potentially impact on the functionally-linked habitat. They also have the capacity to 
introduce or mobilise contaminants via a range of activities (eg, surface run-off from increased vehicle 
movement, operational spillages). Natural England acknowledges the information within the ES and 
the Operational Management Plan (OMP), however we advise the potential impacts to the SPA and 
Ramsar site features and proposed mitigation need to be separately addressed within the HRA to 
ensure the OMP has an appropriate framework of reference to demonstrate compliance with the 
Habitats Regulations. 
 
Construction Waste and Pollutants – The construction activities within the development footprint have 
the capacity to introduce or mobilise environmental contaminants via a range of activities (eg, elevated 
construction dust; increased quantity and affected quality of surface water run-off; use or application of 
non-biodegradable toxic chemicals, etc) to potentially impact on the Thames Estuary and Marshes 
SPA and Ramsar site. Natural England acknowledges the information within the ES and the 
Construction Environment Management Plan (CEMP), however we recommend the potential impacts 
to the SPA and Ramsar site features and proposed mitigation are separately addressed within the 
HRA to ensure the CEMP has an appropriate framework of reference to demonstrate compliance with 
the Habitats Regulations. 
 
Invasive Non-Native Species – Construction works and Port operations have the capacity to introduce 
invasive non-native species that could potentially impact on Thames Estuary and Marshes SPA and 
Ramsar site features and the habitats that support them. Natural England acknowledges there is 
information within the Environmental Statement but advises this should also be addressed within 
Section 5 of the HRA to specifically address the Habitats Regulations requirements. 
The development plans mainly within the terrestrial area, (but also including some intertidal areas) 
have the capacity to impact on functionally linked habitats that support a number of Thames Estuary 
and Marshes Ramsar site listed invertebrates and plants. The mitigation plans are not currently 
regarded as adequate to address the predicted scale of loss in extent and quality of the habitat mosaic 
and no compensation plans have been submitted yet for our consideration.   

 

1.19.22.  
Do the EA, MMO and NE agree with the Applicant’s statements in ES [APP-031] paragraphs 
16.87, 16.88 and 16.91, in relation to WFD matters, that the Proposed Development would be 
unlikely to cause any deterioration in water body status in the Thames Lower and Middle water 
body, nor would it cause a deterioration in critical habitats?  

 

Natural England broadly align with the Environment Agency’s advice in their January 2018 
representations, subject to further information and assessment where necessary to ensure proposals 
comply with Habitats Regulations requirements for the proposed development alone and in 
combination. From a HRA perspective, Natural England’s concerns focus on the quality and extent of 
functionally-linked and SPA, Ramsar site habitats (mainly but not exclusively intertidal).      

 

2.11.  
Phasing of Mitigation/compensatory habitat How would the provision of 
mitigational/compensatory habitat be phased, so that habitat areas off-site are created and fit 
for purpose, before existing habitat would be destroyed? 

There would appear to be a number of key drivers here: 
 

 Proximity, given that parts of the fauna have low mobility 

 Point to achievement of resource provision 

 Maintenance of source populations 
 
Proximity. Clearly the closer any new site is to existing brownfield sites of quality, the greater the 
chance of faunal establishment. The nature and quality of intercepting barriers should be minimised. 



 

Otherwise this will involve stochastic expansions of low mobility taxa set against a diminishing 
resource of those same taxon donor pools. Ideally, a new site would sit adjacent, and work phased to 
allow colonisation of parts of the new site from the old. 
 
Resource provision. We understand, from the analysis of associations, that key components need to 
be in place. Looking at Mark Telfer’s lytag site data from the 2016-17 dataset, shows a conservation 
status species dependency on a range of other animals groups (top weighting attached to aphids, 
bees, snails, wasps) , and then to generic classes of flowers and grasses, and “trees”, with more 
precision with plant genera such as clovers or birds-foot trefoils or a wider groups of brassica species. 
To support the full lytag fauna one would thus have to have viable and large establishment of these 
supporting species resources before the ecosystem had achieved some conservation maturity. It is 
understood that topographic and substrate variation are key to building any new habitat. 
 
Maintenance of source populations. 
We are hindered by the Tilbury data offering up no real abundance data (it presents species presence 
only) so we cannot establish how much of the conservation status rarity profile of the site is founded 
on just one example, or might better reflect local populations. Given that the taxa of particular interest 
are either Rare or Nationally Scarce, their founder populations can similarly be scarce. If the source 
populations are destroyed before the colonisation and maturity are established, there remains an 
uncertainty over how much faunal resource will be available. Historical colonisation will have heavily 
traded on current population presence, and whilst new sites, if demonstrably good, could feed newer 
sites, this does depend more on their proximity, and the resource provision. 
 
Clearly, if one was going to do this in a logical manner, one would create a new site with appropriate 
materials from lower grade interest areas of the donor site,  let it mature a bit, and let animals close by 
colonise. The more population centres one has the more resilient the fauna, as each brownfield site 
will be different and ought to support variants of a brownfield fauna. 

 
 
   
 


